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United States Court of Appeals for the 

District of Columbia 

i 

I 

————— i 

i 

i 

No. 6345. | 

l 

! 

Federico Stallforth, Petitioner, 

7 | 

VS. ! 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 47200. I 

Federico Stallforth, Petitioner, 

v. ! 

Commissioner of Internal Revenue, Respondent. 
Appearances : 

For Taxpayer: Tlieo. S. Wood, C. P. A. (withdrawn), 
Charlton Ogburn, Esq., G. Kibby Munson, Esq. 

For Commissioner: R. W. Wilson, Esq., B. A. L^w, Esq., 
E. M. Woolf, Esq. 

Docket Entries. 

1930. 

Jan. 29. Petition received and filed. Taxpayer [notified. 

Fee paid. | 

44 30. Copy of petition served on General Counsel. 

Mar. 3. Answer filed by General Counsel. j 

44 13. Copy of answer served on taxpayer. Assigned to 

General Calendar. ! 

1932. | 

Feb. 2. Hearing set April 11, 1932. | 

Apr. 5. Motion to place on the New York Circuit] Calen¬ 
dar filed by taxpayer. April 7, 1932, granted 
to circuit calendar. 

* 4 11. Motion for continuance filed by taxpayer. 1 

Dec. 22. Notice of hearings at New York City, beginning 
January 16, 1933. j 

1—634o& 
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1933. 


Jan. 


93 

wo. 


4 4 


or> 

w' >• 


Mar. 


o 
♦ >. 


Apr. 24. 


“ 24. 


June 1. 
Octo. 18. 


Nov. 23. 


Dec. 2. 


i i 


6 . 
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1934. 
Jan. 13. 

i < 90 

“ 26. 
4 i 22 . 
4 4 23. 

i t On 


Hearing had before Hon. E. H. Van Fossan, Di¬ 
vision 9, on motion to continue to circuit cal¬ 
endar. Granted. 

Order of continuance to Circuit Calendar, New 
York City, for call entered. 

Notice of hearings at New York City beginning 
April 17, 1933. 

Hearing had before Miss Matthews on motion to 
continue. Respondent objects. Continued to 
Washington calendar to June 28, 1933. No fur¬ 
ther continuance. 

Order of continuance to June 28, 1933, for hear¬ 
ing on tlie merits entered. No further continu¬ 
ance to be granted. 

Order continuing to Fall Calendar, 1933, entered. 

Hearing set December 4, 1933. 

Motion for circuit hearing at New York City filed 
by I taxpayer. October 28, 1933, Denied. 

Motion to set for hearing* in New York Citv dur- 

• » 

ing January, 1934. and to substitute Charlton 
Ogburn in place of Tlieo. S. Wood, filed by tax¬ 


payer. 

Order that motion for circuit calendar be denied, 
motion for substitution be granted, and that 
proceedings be continued to Day Calendar of 
February 5, 1934, for hearing on merits, en¬ 
tered. 

Notice of appearance of Charlton Ogburn as 
counsel filed. 


Notice of appearance of G. Kibbv Munson as 
counsel filed. 

Motion for leave to amend petition, embodying 
amendment filed by taxpayer. January 23, 
1934, Granted. 

Depositions of Alfred S. Hart filed. (1) Copies 
served bv notary. 

Application for order to take depositions of Al¬ 
fred S. Hart filed by petitioner. 

Order to take depositions entered. 

Copy of motion and amended petition served on 
General Counsel. 
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Feb. 1. Application for subpoena duces tecum 1 for H. J. 
Fitzell filed by General Counsel. 

“ 1. Subpoena issued. 

“ 5. Hearing had before Mr. C. P. Smith, division 5. 

Submitted on the merits. Consolidated with 
50287. Deposition received in evidence, ex¬ 
hibits attached. Briefs—petitioner’s March 5, 
1934; respondent’s April 5, 1934. Petitioner’s 
reply April 20, 1934. j 

4 ‘ 20. Answer to amendment to petition filed by General 

Counsel. February 23, 1934, Copy served. 

44 12. Transcript of hearing February 5, 1934; filed. 

Mar. 7. Order granting an extension to March 7, 1934, pe¬ 
titioner’s brief; March 21, 1934, respondent’s 
brief; March 30, 1934, petitioner’s reply brief, 
entered. 

4 4 7. Brief filed by taxpayer. March 9, 19&4, Copy 

served. , j 

Apr. 27. Findings of fact and opinion rendered-^Hon. C. 

P. Smith, Division 5. Judgment will b(b entered 
under Rule 50. 1 

May 8. Notice of settlement filed by General Cojinsel. 

44 10. Hearing set June 6, 1934, under Rule 50. 

June 6. Hearing had before Mr. Arundell (Snjiith) on 
settlement under Rule 50. Not contested. Re¬ 
ferred to Mr. Arundell for decision, j 
44 20. Decision entered—Eugene Black, Division 15. 

Sept. 12. Stipulation for review by Court of Appeals of 
District of Columbia filed. j 

44 12. Petition for review by Court of Appeal^ of the 

District of Columbia, with assignments of error 
filed by taxpayer. ; 

44 12. Proof of service filed by taxpayer. j 

44 28. Praecipe with proof of service thereon fil6d. 

j 

3 Docket No. 50287. j 

| 

Federico Stallforth, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Appearances: | 

For Taxpayer: Theo. S. Wood, Esq. (withdrawn), Charl¬ 
ton Ogburn, Esq., G. Kibby Munson, Esq. j 

2—6345a 
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For Commissioner: K. W. Wilson, Esq., B. A. Low, Esq., 
Mason B. Leming, Esq., E. M. Woolf, Esq. 

Docket Entries. 


1930. 

Oct. 4. Petition received and filed. Taxpayer notified. 
Fee paid. 

“ 6. Copy!of petition served on General Counsel. 

Nov. 20. Answer filed by General Counsel. 

“ 22. Copy of answer served on taxpayer. General 

calendar. 

1932. 

Sept. 14. Hearing set October 27, 1932. 

Oct. 14. Motion for circuit hearing at New York City filed 
by taxpayer. October 17, 1932, Granted. 

Dec. 22. Hearing set in New York City beginning January 

16, 1933. 

1933. 

Jan. 23. Hearing had before Mr. Van Fossan on motion 
of petitioner’s counsel to continue on the Cir¬ 
cuit Calendar showing good cause. Motion 
granted. 

“ 23. Order of continuance on the New York, N. Y., 

circuit calendar entered. 

Alar. 3. Hearing set in New York City, beginning April 

17, 1933. 

Apr. 24. Hearing had before Miss Matthews on motion to 
continue. Granted to Washington calendar on 
June 28, 1933. No further continuance to be 
granted. 

“ 24. Order that proceeding be continued to June 28, 

1933, for hearing on merits entered. No fur¬ 
ther continuance to be allowed. 

June 1. Order that proceeding be stricken from the Day 
Calendar and placed on the Fall Calendar of 
1933 entered. 

Oct. 18. Hearing set December 4, 1933. 

“ 27. Motion for circuit hearing at New York City filed 

by taxpayer. October 28, 1933, Denied. 

Nov. 23. Motion to set for hearing during January, 1934, 
in New York City and to substitute Charlton 
Ogburn in place of Theo. S. Wood, filed by tax¬ 
payer. 
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I 

1933. . | 

Dec. 2. Order that motion for Circuit hearing be (denied; 

that motion for substitution of couhsel be 
granted; that proceedings be continue^ to the 
Day Calendar of February 5, 1934, entered. 

“ 6. Notice of appearance of Charlton Ogburn as 

counsel for taxpayer filed. 

4 

* j 

1934. j 

Jan. 13. Notice of appearance of G. Kibby Munjson as 
counsel for taxpayer filed. 

“ 22. Motion for leave to amend petition embodying 

amendment filed by taxpayer. ! 

“ 26. Deposition of Alfred" S. Hart, filed (1). (}opy Is 

served by notary. I 

J ^ i 

“ 22. Application for order to take depositions of Al¬ 

fred S. Hart filed by taxpayer. 

“ 23. Order to take depositions of Alfred S. Hdrt en¬ 

tered. 

“ 23. Motion for leave to amend petition granted. 

“ 26. Copy of motion and amended petition servjed on 

General Counsel. j 

Feb. 5. Hearing had before Mr. Smith on merits. Sub¬ 
mitted. Dockets 47200 and 50287 consolidated 
for hearing and report. Depositions received 
in evidence with exhibits attached. Petition¬ 
er’s brief due March 5, 1934. Respondent’s 
replv due April 5, 1934. Petitioner’s reply 
April 20, 1934. i 

“ 12. Transcript of hearing of February 5, 1934, 'filed. 

“ 20. Answer to amendment to petition filed by Gen¬ 
eral Counsel. February 23, 1934, Copy served. 

Mar. 7. Brief filed by taxpayer. March 9, 1934, Copy 
served on General Counsel. j 

“ 7. Order extending time to March 7, 1934, toi file 

brief and to March 21, 1934, to file respjond- 
ent’s brief and to March 30, 1934, for petition¬ 
er’s reply brief, entered. j 

Apr. 27. Findings of fact and opinion rendered—Charles 
P. Smith, Division 5. Judgment will be entered 
under Rule 50. 

May 8. Notice of settlement filed by General Counsel) 

“ 10. Hearing set June 6, 1934, on settlement. 
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1934. 

June G. Hearing had before Mr. Arundell on settlement 
under Rule 50. Referred to Mr. Arundell for 
decision. 

June 20. Decision entered—Eugene Black, Division 15. 

Sept. 12. Stipulation for review by Court of Appeals of the 
District of Columbia filed. 

“ 12. Petition for review by Court of Appeals of the 

District of Columbia with assignments of error 
filed by taxpayer. 

4 4 12. Proof of service filed by taxpayer. 

41 28. Praecipe with proof of service thereon filed. 

5 [Stamp:] U. S. Board of Tax Appeals. Filed 

Jan. 29, 1930. 

United States Board of Tax Appeals. 

Docket No. 47200. 

Federico Stallforth, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a rede- 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT:AR: 
B-2—OVX-60D) dated December 2, 1929, and as a basis of 
his proceeding alleges as follows: 

1. The petitioner is an individual with residence at Wood- 
stock, N. Y. 

2. The notice of deficiency (a copy of which is attached 
and marked Exhibit A) was mailed to the petitioner on 
December 2, 1929. 

3. The taxes in controversy are income taxes for the cal¬ 
endar year 1925, and for approximately $16,257.13. 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

(a) Deduction for loss on securities disallowed. 

5. The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 


( 


FEDERICO STALLFORTH VS. G. T. HELVERING. 


(a) In the year 1924 petitioner purchased certaii bonds, 

to wit: German Internal Loan, at a cost of $9,34^.00. In 
the year 1925 petitioner sold said securities for thej sum of 
$5,832.00, thereby sustaining a loss of $3,510.00. ! 

(b) In the year 1925 petitioner owned a certain tlock of 
stock of Metals & Commerce Corporation, a domestic cor¬ 
poration, the cost of which to petitioner was t|he sum 

6 of $75,000.00. I 

(c) During the year 1925 the said stock of Metals 
& Commerce Corporation was ascertained to be worthless. 

(d) Petitioner was unable to obtain any consideration for 
said stock, the same being a total loss. 

6. The petitioner prays for relief from the deficiency as¬ 
serted by the respondent on the following and each of the 
following particulars: 1 

(a) That there be allowed as a deduction from grpss in¬ 
come the sum of $3,510.00 for loss on sale of securities. 

(b) That there be allowed as a deduction from gr<j>ss in¬ 
come the sum of $75,000.00 as a bad debt for loss o|n cor¬ 
porate stock ascertained to be worthless in the yearj 1925. 


Wherefore, petitioner prays that this board may hear 
and redetermine the deficiency herein alleged. 

THEO. S. WOOD, i 
Counsel for Petitioner f 

3522 Grand Central Terminal > New York, N. Y. 

\ 

7 State of New York, j 

County of New York, ss: 

Federico Stallforth, being duly sworn, says that he is the 
petitioner above named; that he has read the foregoing 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon infor¬ 
mation and belief, and those facts he believes to be trijie. 

FEDERICO STALLFORTH. 

i 

Subscribed and sworn to before me this 8th day of Janu¬ 
ary, 1930. I 

MARION E. TREACY- 

Notary Public, New York County. County Clerk’s No. 
76, Register’s No. 0-48. Expires March 30th, 1930. 
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Exhibit A. 


Office of Commissioner of Internal Revenue, 
Treasury Department, Washington. 

Dec. 2, 1929. 

Mr. Federico Stallforth, 

c/o Mr. Theodore S. Wood, 

Grand Central Terminal, 

New York, New York. 

Sir : 

In accordahce with Section 274 of the Revenue Act of 
1926, you arc advised that the determination of your tax 
liabilitv for the vear.v 192b discloses a deficienev of $16,- 
166.21, as shown in the statement attached. 

The section of the law above mentioned allows you to 
petition the United States Board of Tax Appeals within 
sixtv davs (not counting Sundav as the sixtieth day) from 
the date of the mailing of this letter for a redetermination 
of vour tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed form 866 and forward both 
original and duplicate to the Commissioner of Internal 
Revenue, Washington, D. C., for the attention of IT :C:P-7. 
The signing of this agreement form will expedite the clos¬ 
ing of your return by permitting an early assessment of 
any deficiencies and preventing the accumulation of inter¬ 
est charges, since the interest period terminates thirty days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier; whereas if no agreement is 
filed, interest will accumulate to the date of assessment of 
the deficiencies. 

Respectfully, 

ROBT. H. LUCAS, 

Commissioner, 
Bv DAVID BURNET, 

Deputy Commissioner. 


Enclosures: Statement, Form 866, Form 882. 
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Statement. I 

i 

IT: AR :B-2—OVN-60D. i 

Dec. 6, 1929. 

In re Mr. Federico Stallforth, c/o Mr. Theodore Wood, 

i 

Grand Central Terminal, New York, New Ytyrk. 


Tax Liability. 


Tear. 

1925 


Corrected tax 
liability. 

$17,827.99 


Tax previously 
assessed. 

$1,661.78 


deficiency. 

$k6,166.21 


Further reference is made to your income tax 1 liability 
for the vear 1925. Reference is also made to the informa- 
tion furnished in the report of the Internal Revenue Agent 
in Charge at Fisk Building, New York, New York, covering 
an investigation of your income tax liability for the year 
1925, together with the additional information filed, in your 
protest against the agent’s findings and at the conference 
held by the Internal Revenue Agent on October 29, 1929. 

It is held that the information furnished does not sub¬ 
stantiate your claim that items amounting to $86,771.00 
constitute proper deductions on your 1925 return of income 
on account of interest paid and stock losses $nd bad 
9 debts in 1925. The agent’s report has, therefore, 
been approved by this office. 

The adjustment of your return based upon the recommen¬ 
dations of the examining agent is as follows: 

. $29,445.96 


Net income reported on return. 

Add: i 

1. Stock loss. 6^,510.00 

2. Interest . 17„261.00 

3. Bad debts. 6,,000.00 


Total . $116,216.96 

Deduct: 


4. Decrease in business income 


8)960.00 


Total net income as adjusted 


$107*256.96 
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Less: 

Personal exemption and credit for dependents 4,700.00 

Income subject to normal tax.$102,556.96 

Normal tax at 114% on $4000.00 . $60.00 

Normal tax at 3% on $4000.00 . 120.00 

Normal tax at 5% on $94,556.96 4,727.85 

Surtax on $107,256.96 . 13,111.39 

Total . $18,019.24 

Less: 

Credit on earned income of $20,000.00 191.25 

Tax liability. $17,827.99 

Tax previously assessed. 1,661.78 

> _ 

Deficiency $16,166.21 


Explanation of Changes. 

1, 2, and 3. Since no records were furnished the Internal 
Revenue Agent which would enable that official to verify 
the amounts deducted on your return on account of loss 
on stock, interest paid, and bad debts sustained in 1925, 
these amounts have been disallowed as deductible items 
for income tax purposes. 

In accordance with the provisions of Article 24 of Regu¬ 
lations 69, a taxpayer is required to maintain such account¬ 
ing records as will enable him to make a return of his 
true income. In the absence of adequate records in sub¬ 
stantiation of the deductions sought to be claimed on your 
return, the agent’s adjustment in disallowing such deduc¬ 
tions is sustained. See Articles 22 and 23 of Regulations 
69. 

4. The net income shown to have been realized bv you in 
1925 from your business is indicated by your records as 
$107,500.00 instead of $116,460.00 as reported on your 
return. 

10 Pavment of the tax should not be made intil a bill 
is received from the Collector of Internal Revenue 
for your district and remittance should then be made to 
him. 
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I 

11 [Stamp:] United States Board of Ta4 Appeals. 

Filed Mar. 3, 1930. j 

I 

| 

United States Board of Tax Appeals. 

i 

Docket No. 47200. j 

i 

Federico Stallforth, Petitioner, 

v. ! 

I 

Commissioner of Internal Revenue, Respondent. 

| 

Ansiver. \ 

\ 

The Commissioner of Internal Revenue by C. iM. Char- 
est, General Counsel, Bureau of Internal Revenue, for 
answer to the petition filed in the above-entitled appeal, ad¬ 
mits and denies as follows: 

i 

I 

1. Admits the allegations contained in paragraph 1. 

2. Admits the allegations contained in paragraph 2. 

3. Admits the allegations contained in paragraph 3. 

4. Denies that the Commissioner committed the errors 

alleged in paragraph 4. J 

f). Denies the allegations contained in paragraph f). 

i 

Denies, generally and specifically, each and ever^ allega¬ 
tion contained in the taxpayer’s petition not hereinbefore 
admitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer’s appeal be 
denied. | 

(Signed) C. M. CHAR EST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: j 

ARTHUR CARNDUFF, j 

Special Attorney , j 

Bureau of Internal Revenue. j 

SBA/mhk, 2/28/30. j 

12 [Stamp:] United States Board of Tax Appeals. 

Filed Jan. 22, 1934. j 

[Stamp:] Granted Jan. 23,1934. (Signed) Eugene Black, 
Member, U. S. Board of Tax Appeals. j 

3—6345a 1 
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United States Board of Tax Appeals. 
Docket Xo. 47200. 

Fedeeico Stallforth, Petitioner, 


Commissioner of Internal Revenue, Respondent. 
Motion for Leave to Amend and Amendment to Petition. 

Comes now Federico Stallforth, petitioner herein, and 
moves that he be permitted to amend his petition tiled 
herein by adding the following paragraphs as amendments 
to said petition: 

(7) The determination of the tax set forth in the notice 
of deficiency is based upon the following additional error: 

(a) It was error to include in gross income compensa¬ 
tion received for personal services performed without the 
United States while a nonresident alien. 

(8) The petitioner relies upon the following facts as 
sustaining the foregoing assignment of error: 

(a) In the year 1927) petitioner was employed by Harris, 
Forbes & Company, a banking house with offices at 56 Wil¬ 
liams Street, Xew York City, on a commission basis, and 
in accordance with that employment left this country for a 
period of several months, and during his absence from the 
United States and period of nonresidence he performed 
personal services in Europe for Harris, Forbes & Com¬ 
pany, and all of his compensation received from Harris, 
Forbes & Company in the year 1925 was compensation for 
said personal services performed without the United States 
and in Europe. During said absence from the United 
States and his said nonresidence the petitioner performed 
certain services in Europe for the American Smelting and 
Refining Company, Anaconda Copper Company, and the 
United Statesi Smelting and Refining Company, and re¬ 
ceived compensation upon a commission basis for such serv¬ 
ices. All of petitioner's income reported for the 
13 year 1925 was received as compensation for said 
personal services performed without the United 
States while a nonresident alien. 
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| 

j 

Wherefore, the petitioner respectfully pray^ that the 
Board may grant his petition for leave to amenjl the peti¬ 
tion herein and that the Board may hear and determine his 
appeal upon the basis of his petition as amended.! 

FEDERICO STALLFORtH, 

Woodstock, N. Y. 

i 

CHARLTON OGBURX, I 

120 Broadway, j 

New York, N . Y 

(S.) G. KIBBY MUNSON, j 

420 Union Trust Budding, i 

Washington, I). C\, 

(S.) MOULTRIE HITT, | 

420 Union Trust Building, ! 

Washington, D. C., j 

Counsel for Petitioner. j 

i 

i 

14 State of New York, j 

County of New York . ss ; j 

I 

I 

Federico Stallforlh, being duly sworn, says tl^at he is 
the petitioner above named; that he has read the foregoing 
motion for leave to amend and amendment to petition, and 
is familiar with the statements contained therein, jmd that 
the facts stated are true, except as to those fact's stated 
to be upon information and belief, and those faetis he be¬ 
lieves to bo true. j 

(S.) FEDERICO STALLFORTH. 

i 

i 

Subscribed and sworn to before me this 20 day!of Jan- 
uarv, 1934. ! 

* [seal.] (S.) V. MAY RUSSELlj, 

Notary Public in and for fhe 
State and County Aforesaid. 

Notary Public of Richmond Countv. Certificate filed in 
N. Y. Co. No. 552. N. Y. Co. Reg. No. 4R813. T^rm ex¬ 
pires March 30, 1934. ! 


15 [Stamp:] U. S. Board of Tax Appeals. Received 
Feb. 20, 1934. [ 

[Stamp:] United States Board of Tax Appeals.! Filed 
Feb. 20, 1934. j 
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United States Board of Tax Appeals. 

Docket No. 47200. 

Federico Stallforth, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to Petition. 

Comes now the Commissioner of Internal Revenue, by 
his attorney, E. Barrett Prettvman, General Counsel, Bu¬ 
reau of Internal Revenue, and for answer to the petition¬ 
er’s amendment to petition denies the allegations contained 
therein as paragraphs 7 and 8. 

Wherefore, it is prayed that the appeal be denied. 

(Signed) E. BARRETT PRETTYMAX, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

MASON B. LEMING, 

Special Attorney , 

Bureau of Internal Revenue. 

teo. 2-19-34. 

16 [Stamp:] U. S. Board of Tax Appeals. Filed Oc¬ 
tober 4, 1930. 

United States Board of Tax Appeals. 

Docket No. 50287. 

Federico Stallforth, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above named petitioner hereby petitions for a rede- 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue in his notice of deficiency (IT:AR: 
A-l—MLW-60D) dated August 6, 1930, and as a basis of 
his proceeding alleges as follows: 
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1. The petitioner is an individual with residence iat Wood- 

stock, X. Y. | 

2. The notice of deficiency (a copy of which isj attached 

and marked Exhibit A) was mailed to the petitioner on 
August 6, 1930. | 

3. The taxes in controversy are income taxeri for the 

calendar vears 1926 and 1927, and for approximately $38,- 
413.29. ’ | 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: j 

I 

(a) Deduction for loss on sale of partnership interest in 

1926 disallowed. j 

I 

5. The facts upon which the petitioner relies as the basis 

of this proceeding are as follows: ! 

! 

I 

(a) Petitioner was the owner of an interest in tint firm of 
Stallforth Hermanos of Parral, Mexico. The costj to peti¬ 
tioner of said interest was $270,000.00. In the year 1926 
petitioner sold the aforesaid interest for the sum of $30,- 
000.00, thereby sustaining a loss of $240,000.00. ! 

6. The petitioner prays for relief from the dejficiency 
asserted by respondent on the following and eacfj of the 
following particulars: 

(a) That there be allowed as a deduction from gfoss in¬ 
come for the year 1926 the sum of $240,000.00, for loss on 
sale of partnership interest. ! 

17 (b) That there be allowed as a deduction from net 
income for the year 1927, the sum of $85,071.36, as 

a net loss from the preceding year. 

i 

Wherefore, petitioner prays that this board may hear 
and redetermine the deficiency herein alleged. 1 

THEO. S. WOOD,| 
Counsel for Petitioner, 

3522 Grand Central Terminal, New York, 2\jr. Y. 

I 

I 

18 State of New York, 

County of New York, ss: 

Federico Stallforth, being duly sworn, says that he is 
the petitioner above named, that he has read the foregoing 
petition, or had the same read to him, and is familiar with 
the statements contained therein, and that the facts stated 
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are true, except as to those facts stated to be upon infor¬ 
mation and belief, and those facts he believes to be true. 

FEDERICO STALLFORTH. 


Subscribed and sworn 
September, 1930. 


to before me this 19th dav of 
HAROLD V. STORY. 


Notary Public, Westchester County. Certificate filed in 
New Y r ork County. N. Y. Co. Clks. No. 156. Reg. No. 2S1S1. 
Commission expires March 30, 1932. 
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Exhibit A. 


Office of the Commissioner of Internal Revenue, 
Treasury Department, Washington. 



6, 1930. 


Mr. Federico Stallforth, 

% Theodore S. Wood, 

Grand Central Terminal Building, 
New York, New York. 

Sir : 


You are advised that the determination of your tax lia- 

bilitv for the years 1926 and 1927 discloses a defieiencv of 
» % * 

$38,413.29, as shown in the statement attached. 


In accordance with section 274 of the Revenue Act of 
1926, notice is hereby given of the deficiency mentioned. 
Within sixty days (not counting Sunday as the sixtieth 
day) from the date of the mailing of this letter, you may 
petition the United States Board of Tax Appeals for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of your returns 
by permitting an early assessment of any deficiency and 
preventing the i accumulation of interest charges, since the 
interest period terminates thirty days after filing the 
enclosed agreement, or on the date assessment is made, 
whichever is earlier; whereas if no agreement is filed, inter- 
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I 

j 

est will accumulate to the date of assessment of the 

deficiency. i 

%/ 

Respectfully, | 

ROBT. M. LUC^S, 

Commissioner , 
By DAVID BURNETT, 

* . i 7 . 

Deputy Commi^sioner. 

Enclosures: Statement, Form 882, Form 870. j 


Statement. 

IT :AR :A-1—MLW-60D. 


In re Mr. Federico Stallforth, 7 Theodore S. Wood, Grand 
Central Terminal Building, New York, New Aork. 


Tax Liabilitv. 


Year. 

Corrected tax 
liability. 

Tax previously 
assessed. 

i 

1 >etjieieney. 

1926 

$29,704.54 

None 

$29,1704.54 

1927 

8,708.75 

N one 

8,1708.75 

Total 

$38,413.29 

None 

$38,jll3.29 


The reports of the internal revenue agent in charge, Fisk 
Building, New York, New York, relative to your lf)26 and 
1927 income tax returns have been reviewed and approved. 

It is noted that in 1926 you claimed a loss cif $240,- 
20 000.00 sustained on sale of your interest in the part¬ 

nership of Stallforth Hermanos, Parral, Mexico. 
Since you have not furnished any evidence to substantiate 
the investment of $270,000.00, or the value thereof oil March 
1, 1913, the loss cannot be allowed as a deduction for in¬ 
come tax purposes. 

Recomputation. j 


1926. 


Net loss as shown by your return 
Deduction disallowed. 


$86,071.36 

2401000.00 

I_ 


Taxable net income 


$153;928.64 
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Less *. 

Personal exemption and credit for de¬ 


pendents . 4,300.00 

Balance for normal tax. $149,628.64 

Normal tax at 1M>% on $4,000.00. $60.00 

Normal tax at 3% on $4,000.00. 120.00 

Normal tax at 5% on $141,628.64. 7,081.43 

Surtax on $153,928.64 . . 22,445.73 


Total tax. $29,707.16 


Earned income credit. 2.62 

Net tax assessable. $29,704.54 

Tax assessed. None 


Deficiency . $29,704.54 

You will notei that since you reported no salary or other 
“earned income-’ for the year 1926 your earned income 
credit has been allowed in the amount of $2.62, based upon 
an allowance of $5,000.00, in accordance with the limitation 
prescribed by section 209(a) (3) of the Revenue Act of 1926. 


1927. 

Net loss as shown by your return. . $16,775.17 

1926 loss disallowed. 85,775.17 


Taxable net income. $69,000.00 

Less: 

Personal exemption and credit for depend¬ 
ents . .. 4,300.00 


Balance for normal tax. $64,700.00 

21 

Normal tax at l x / 2 % on $4,000.00 $60.00 

Normal tax at 3% on 4,000.00. 120.00 

Normal tax at 5% on $56,700.00. 2,835.00 

Surtax on $69,000.00. 5,890.00 


Total tax 


$8,905.00 
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Less: ! 

I 

Earned income credit (based on earned ; 
income of $20,000.00). j 196.25 


Net tax assessable. 
Tax assessed. 

Deficiency . . 


j$8,708.75 
j None 

J_ 

I 8,708.75 


The earned income credit for 1927 has been domputed 
upon a basis of $20,000.00, since you received a salary of 
the year in excess of that amount. See section 209(a)(3) 
of the Revenue Act of 1926. | 

Consent which will expire on December 31, 1930, except 
as extended by the provisions of section 277(b) of the 
Revenue Act of 1926, is on file for the year 1926. j 
A copy of this letter will be mailed to your authorized 
representative, Mr. Theodore S. Wood, Grand j Central 
Terminal Building, New York, New York, in accordance 
with the authority conferred upon him by the power of 
attorney executed bv vou and on file in the bureau ! 

Payment should not be made until a bill is received from 
the collector of internal revenue for vour district. Sand re- 
mittance should then be made to him. 


22 [.Stamp:] United States Board of Tax Appeals. 
Filed Nov. 20, 1930. j 

i 

| 

United States Board of Tax Appeals, j 

j 

Docket No. 50287. j 

I 

Federico Stallforth, Petitioner, j 

i 

v. 

Commissioner of Internal Revenue, Respondent. 

i 

i 

Answer. I 

The Commissioner of Internal Revenue bv his attbrnev, 
C. M. Charest, General Counsel, Bureau of Internal Rev¬ 
enue, for answer to the petition tiled in the above-ehtitled 
appeal, admits and denies as follows: ! 

1. Admits the allegations contained in paragraph 11. 

2. Admits the allegations contained in paragraph 2. 
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3. Admits the allegations contained in paragraph 3. 

4. Denies that the Commissioner committed the errors 
alleged in paragraph 4. 

5. Denies the allegations contained in paragraph o. 

Denies, generally and specifically, each and every allega¬ 
tion contained in the taxpayer's petition not hereinbefore 
admitted, qualified or denied. 

Wherefore, it is prayed that the taxpayer's appeal be 
denied. 

(Signed) C.M.CHAREST, 

General Counsel , 
Bureau of Internal Revenue. 

Of Counsel: 

ARTHUR CARNDUFF, 

Special Attorney , 

Bureau of Internal Revenue. 

■SSA/mhk, 11/17/30. 


[Stamp:] United States 
Filed Jan. 22, 1934. 
[Stamp:] Granted Jan. 23, 1934. 


Board of Tax Appeals. 
(Signed) Eugene Black, 


Member U. S. Board of Tax Appeals. 


United States Board of Tax Appeals. 
Docket No. 30287. 


Federico Stallfortii, Petitioner, 

v. 

Commissioner ok Internal Revenue, Respondent. 

Motion for Leave to Amend and Amendment to Petition. 

Comes now Federico Stallfortii, petitioner herein, and 
moves that he be permitted to amend his petition filed herein 
bv adding the following paragraphs as amendments to said 
petition: 

(7) The determination of the tax set forth in the notice 
of deficiency is based upon the following additional error: 

(a) It was error to include in gross income compensation 
received for personal services performed without the 
United States while a nonresident alien. 
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(8) The petitioner relies upon the following: fajets as sus¬ 
taining the foregoing assignment of error: i 

(a) In the years 1926 and 1927 petitioner was employed 
by Harris, Forbes & Company, a banking house vyith offices 
at 56 Williams Street, New York City, on a commission 
basis, and in accordance with that employment! left this 
country for periods of several months each, and cjiuring his 
absence from the United States and period of noijresidence 
he performed personal services in Europe fob Harris, 
Forbes & Company, and all of his compensation received 
from Harris, Forbes & Company in the years 1026' and 1927 
was compensation for said personal services performed 
without the United States and in Europe. During said ab¬ 
sences from the United States and his said nonresidence 
the petitioner performed certain services in Europe for the 
American Smelting and Refining Company, Anaconda Cop¬ 
per Company, and the United States Smelting and!Refining 
Company, and received compensation upon a commission 
basis for such services. All of petitioners income 

24 reported for the years 1926 and 1927 was jreceived 
as compensation for said personal services per¬ 
formed without the United States while a nonresident alien. 

| 

Wherefore, the petitioner respectfully prays that the 
Board may grant his petition for leave to amend the peti¬ 
tion herein and that the Board may hear and determine 
his appeal upon the basis of his petition as amended. 

FEDERICO STALLFORTljl, 

Woodstock, | N. 1. . 

CHARLTON OGBURX, | 

120 Broadicaf/, 

New York, N. Y. 

(S.) G. K1BBY MUNSON, 

(S.) MOULTRIE HITT, 

420 Union Trust Budding, 

Washington, D. C. y I 

Counsel for Petitioner. \ 

i 

25 State of New York, j 

County of New York , ss: I 

Federico Stallforth, being duly sworn, says tliaf he is 
the petitioner above named; that he has read the foregoing 
motion for leave to amend and amendment to petition, and 
is familiar with the statements contained therein, and that 
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the facts stated are true, except as to those facts stated 
to be upon information and belief, and those facts he be¬ 
lieves to be true. 


(S.) FEDERICO STALLFORTH. 


Subscribed and sworn to before me this 20 day of Jan¬ 
uary, 1934. 

" [seal.] (S.) V. MAY RUSSELL, 

i Notary Public in and for the 

State and Count// Aforesaid. 

Notary Public of Richmond County. Certificate filed in 
X. Y. Co., No. 552. N. Y. Co. Reg. No. 4R313. Term ex¬ 
pires March 30, 1934. 

26 [Stamp:] U. S. Board of Tax Appeals. Received 
Feb. 20, 1934. 

[Stamp.*] United States Board of Tax Appeals. Filed 
Feb. 20, 1934. 


United States Board of Tax Appeals. 

Docket No. 50287. 

Federico Stallforth, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer to Amendment to Petition. 

Comes now the Commissioner of Internal Revenue, by 
his attorney, E. Barrett Prettyman, General Counsel, 
Bureau of Internal Revenue, and for answer to the peti¬ 
tioner’s amendment to petition denies the allegations con¬ 
tained therein as paragraphs 7 and 8. 

Wherefore, it is prayed that the appeal be denied. 
(Signed) E. BARRETT PRETTYMAN, 
General Counsel , Bureau of Internal Revenue. 

Of Counsel: 

MASON B. LEMING, 

Special Attorney , 

Bureau of Internal Revenue. 


tco, 2-19-34. 
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27 United States Board of Tax Appeals, j 

Docket Nos. 47200, 50287. I 

i 

Federico Stai.lforth, Petitioner, j 

j 

I 

I 

I 

Commissioner of Internal Revenue, Respondent. 


Promulgated April 27,1934. j 

I 

During the years 1925, 1926, and 1927 the petitioner was 
an alien domiciled in New York. His income during these 
years was earned from services performed in different 
countries of Europe. During each year he was absent from 
the United States for more than six months. Effld, that 
his total income is liable to income tax. I 


Charlton Opium, Esq., and G. Kilby Munson, Esq., for 
the petitioner. I 

Mason B. Lem ing, Esq., for the respondent. i 

These proceedings consolidated for hearing,, involve 
deficiencies in income tax for 1925, 1926, and 1927 of $16,- 
166.21, $29,704.54, and $8,708.75, respectively. Tljie ques¬ 
tion in issue is whether the petitioner, an alien, is liable 
to income tax upon compensation for services rendered in 
Europe while temporarily absent from the United! States. 


Findings of Fact. I 

i 

The petitioner was born in Parral, Mexico. He ijemoved 
permanently to the United States about 1912. H<f estab¬ 
lished his domicile in New York in 1913 and brought to 
this country his family, consisting of his wife, on<^ infant 
daughter, and his sister-in-law, and reared and educated 
his daughters here (one daughter having been born in the 
United States). He lived continuously within the (United 
States until 1923 when he made a trip to Europe. Hb made 
another trip to Europe in 1924, when he acted as adviser 
to the Dawes Commission in Berlin, and also in that year 
he traveled through England, France, Germany, and 
Austria. From that time on through the years 1925, 1926, 
and 1927 he crossed the ocean 12 times. He spent in the 
aggregate more than six months of each of the years 1925, 
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1926, and 1927 in Europe. He maintained continuously 
during these three years business headquarters in his name 
at the Hotel Bristol in Berlin, where he had in connection 
with his business a clerical and office force. His entire 
income during these three years was earned for work per¬ 
formed while in Europe for American business 
28 houses. Of this income $16,500 was paid him by three 

American companies jointly for his efforts to sell 
silver bullion for coinage to the governments of Germany, 
Austria, France, and England. The remainder of his in¬ 
come for these three years was for work performed while 
in Europe for Harris, Forbes & Co., an underwriting and 
investment banking house of New York. This compensa¬ 
tion was in the form of commissions for initiating the nego- 
tiation of European bond issues later underwritten or pur¬ 
chased by Harris, Forbes & Co. The nature of the work 
in both casesi was an extension of American business 
abroad. None of his income was earned in the United 
States or came from sources other than these earnings 
abroad. During these years the petitioner never relin¬ 
quished his domicile in the United States, and when abroad 
always intended to ret uni to the United States. During 
these three years petitioner's family, consisting of two 
daughters, lived most of the time in New York City. In 
1926 they were with the petitioner in Europe for a period 
of about four months. 

In March 1922 the petitioner made a declaration of in¬ 
tention for citizenship in the United States, stating therein 
that it was his “intention in good faith to become a citizen 
of the United States of America and to permanently reside 
therein.” He was admitted to citizenship in October 1928. 
In connection ! with his application for naturalization in 
October 1928, the petitioner swore that: 

* arrived in the United States in the vear 1912 and 
have been physically continuously within the United States 
ever since then except for the periods set forth hereunder: 


Since the year 1920 I have maintained as a home a 

twentv-five acre estate with a sixteen-room house at Wood- 
» 

stock, New York. Up to last year I leased the said estate 
on a yearly basis and last year I purchased the said estate 
and am now the owner thereof. I also have continuously 
maintained an apartment in New York City ever since 
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1917. During* all the periods of my absences hereinbefore 
referred to (with the exception of my last two trips in the 
year 1928) I maintained the aforementioned Estate at 
Woodstock and also maintained an apartment at Hew York 
City, both of which places were maintained by me jas places 

of residence and as homes for mv two children.! During 

. j "■ 

the last year—that is to say since T purchased the estate 
at Woodstock, I have not maintained an apartment in New 
York Oitv. I have continuously during the last vdar, how- 
ever, maintained my home at Woodstock, X. Y. j 

At all times since the enactment of the Income 


Tax Laws 1 have paid income taxes as a resident of the 
United States except that during a few years mjv losses 
were such that 1 had no income tax to pay but during those 
vears I filed returns. 1 have also uniformly filed, income 
tax returns and paid income tax when my income ^vas suf¬ 
ficient to do so since the enactment of the StatelIncome 
Tax Law. j 

During all the periods of my absences abroad |I never 
maintained any place of domicile outside the United States 
and while abroad I lived always at hotels at various^ places 
where mv business took me. ~ * * 


29 In his income tax returns for 1925 1926, and 1927 

7 7 1 

the petitioner stated that he was a resident! of the 
United States. j 

The petitioner’s presence or absence from the (United 
States during the taxable vears was as follows: i 


January 1 to April 1, 1925, in the United States j 
April 13 to July 15, 1925, in Europe j 

July 21 to August 22, 1925, in the United States j 
September 1, 1925, to May 2, 1926, in Europe j 
May 7 to August 10, 1926, in the United States j 
August 18 to December 11, 1926, in Europe I 

December 21, 1926, to January 15, 1927, in the tlnited 

States I 

1 

January 21 to May 15, 1927, in Europe ! 

May 22 to June 17, 1927, in the United States j 
June 24 to July 17, 1927, in Europe 
July 22 to August 25, 1927, in the United States 
August 13 to December 9, 1927, in Europe j 

December 18 to December 31, 1927, in Europe. I 
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The days not covered by the above periods represent 
days en route! from the United States to Europe or vice 
versa. 


Opinion. 

Smith : 

The deficiencies involved herein arose principally from 
the disallowance of deductions from gross income of 
claimed losses sustained by the petitioner upon his invest¬ 
ments. At the hearing of this proceeding counsel for the 
petitioner stated that it was impossible or impracticable 
to attempt to prove the claimed deductions for losses. The 
sole defense of the petitioner to the deficiencies determined 
by the respondent is that during the taxable years in ques¬ 
tion the petitioner was a nonresident alien (while absent 
from the United States) and derived his income from 
sources without the United States. In support of this con¬ 
tention the petitioner relies upon section 213 of the Rev¬ 
enue Act of 192b, which, so far as material, provides: 

Sec. 213. For the purposes of this title, except as other¬ 
wise provided in section 233— 

#***#*# 


(c) In the case of a nonresident alien individual, gross 
income means only the gross income from sources within 
the United States, determined under the provisions of 
section 217. 

Section 217 of the Revenue Act of 1926, so far as ma¬ 
terial, provides: 

(c) The following items of gross income shall be treated 
as income from sources without the United States: 

******* 

(3) Compensation for labor or personal services per¬ 
formed without the United States. 

30 The position of the respondent in this proceeding 

is that during the taxable years the petitioner was a 
resident alien and as such is liable to income tax upon his 
gross income for services performed in Europe. The re¬ 
spondent relies upon Article 3 of Regulations 69, promul- 





I 



gated under the provisions of the Revenue Act of 1926, 
which, so far as material, provides: I 


Art. 3. 


Every resident alien individual! is liable 


to the tax, even though his income is wholly front sources 
outside the United States. * * * ! 


The incidence of the income tax is upon “the entire net 
income received * * * from all sources by eviry indi¬ 

vidual, a citizen or resident of the United States *j * V’ 
(See sec. 1, Revenue Act of 1916.) j 

Article 311 of Regulations 69 provides: ! 

c j 

Art. 311. * * * A “nonresident alien individual” 

means an individual— 


(a) Whose residence is not within the United : States; 

and j 

(b) Who is not a citizen of the United States. j 

An alien actually present in the United States who is not 
a mere transient or sojourner is a resident of the United 
States for purposes of the income tax. Whether |he is a 
transient or not is determined by his intentions with regard 
to the length and nature of his stay. A mere floating inten¬ 
tion, indefinite as to time, to return to another country is 
not sufficient to constitute him a transient. If he lives in 
the United States and has no definite intention as to his 
stay, he is a resident. One who comes to the United! States 
for a definite purpose which in its nature may be prbmptlv 
accomplished is a transient; but if his purpose is of such 
a nature that an extended stav may be necessary for its 
accomplishment, and to that end the alien makes hi$ home 
temporarily in the United States, he becomes a resident, 
though it may be his intention at all times to return; to his 
domicile abroad when the purpose for which he carne has 
been consummated or abandoned. * * * ! 

I 

l 

The domicile of the petitioner in the United Statels dur¬ 
ing the taxable years involved is admitted by the petitioner. 
His residence in the United States while absent frolm the 
United States during the taxable years in question is not 
admitted. 

That the terms “domicile” and “residence” havje dif¬ 
ferent connotations is well established. A man may have 

•j 

a domicile in one place and a residence in another. It is 
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equally well established that a man may be absent from 
his place of residence for a long period of time. Clearly, 
if a resident of the city of New York takes a trip around 
the world he does not lose his residence in New York 
thereby. A traveling man who is long absent from his 
place of residence does not lose his place of residence. He 
is not regarded as a resident of the place where he tem¬ 
porarily stops. 

The question here is whether the petitioner, who had a 
residence in the State of New York, became a resident of 
some other place or country while he was temporarily 
absent from his regular place of abode. The petitioner 
claims that while he was away from New York he 
31 was a nonresident alien within the meaning of the 
statute. 

We are of the opinion that the petitioner's claim upon 
this point is not well founded. The evidence all goes to 
show that it was never the petitioner's intention to estab¬ 
lish a residence outside of the United States while he was 
absent from his home in New York. He stopped at hotels 
in various countries of Europe in which he traveled and 
he made the Hotel Bristol in Berlin his headquarters while 
abroad. But we do not think that within the fair intent 
of the statute the petitioner was a resident of Berlin or of 
any other place in Europe while absent from the United 
States. The evidence is conclusive that while abroad the 
petitioner always had the intention of returning to his 
home in New York. He never established any residence 
in any other place. 

The petitioner calls attention to the provisions of section 
213 of the Revenue Act of 1926, which provides in part: 

Sec. 213. For the purposes of this title, except as other¬ 
wise provided in section 233— 


(b) The term “gross income” does not include the fol¬ 
lowing items, which shall be exempt from taxation under 
this title: 

««#***« 

(14) In the case of an individual citizen of the United 
States a bona fide nonresident of the United States for 
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| 

more than six months during the taxable yeaij, amounts 
received from sources without the United States if such 
amounts constitute earned income as defined in section 
209; but such individual shall not be allowed ai a deduc¬ 
tion from his gross income any deductions properly allo¬ 
cable to or chargeable against amounts excluded from 
gross income under this paragraph. | 


Attention is then called to some of the rulings made by 
the respondent with respect to the question of what con¬ 
stitutes the bona tide nonresidence of an individual citizen 
under this provision. Thus in General Counsel Memo¬ 
randum 9848, Cumulative Bulletin X-2, pp. 178, 179, it is 
said: | 

In construing the phrase “a bona fide nonresident of the 
United States for more than six months during] the tax¬ 
able year,” the Bureau has held that it appliels to any 
American citizen who is actually outside the United States 
for more than six months during the taxable velar. The 
absence need not be continuous, but may be made up of 
several trips where the periods of absence from the United 
States amount in the aggregate to more than sbi months 

that the 
foreign 


during the taxable year. It has also been held 
citizen is not required to be a resident of any 
country, but is only required to be a nonresident of the 
United States for more than six months. * 


* ! 


i 

Hence it is argued that if such an interpretation of the 
statute applies to a nonresident individual citizen of the 
United States, a like ruling must be applied in the| case of 
a taxpayer who, although not a citizen of the United States 
in the taxable years, was nevertheless absent from the 
United States. i 


32 Without passing upon the correctness of the re¬ 
spondents rulings under the above quoted provision 
of the statute, we are of the opinion that they have no 
application to this case. The petitioner was not 44 an indi¬ 
vidual citizen of the United States” during the years 1925, 
1926, and 1927. His only proven residence during those 
years was in the State of New York. He was onjv tern- 
porarilv absent from the United States during the period. 
We sustain the respondent’s determination that he! was a 
resident alien of the United States during the tai years 
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involved, and lie is liable to income tax upon his entire 
net income. 

At the hearing of these proceedings the respondent 
moved to increase the deficiencies for the years 1925 and 
1926 by reason of the fact that the petitioner had a larger 
income from Harris, Forbes & Co., during those years than 
the respondent took into account in computing the defi¬ 
ciencies. After a conference between counsel it was stipu¬ 
lated that the net income of the petitioner for 1925 should 
be increased to the extent of $7,200 over the amount used 
by the respondent in the determination of the deficiency 
for 1925 and that the deficiency should be increased accord¬ 
ingly, but that no increase should be made in the deficiency 
determined for 1926. 

Reviewed bv the Board. 

* 

Judgment will be entered under Rule 50. 

33 United States Board of Tax Appeals, Washington. 

Docket Nos. 47200, 50287. 

Federico Stallforth, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the findings of fact and opinion of the Board 
in the above-entitled proceedings promulgated April 27, 
1934, counsel for the respondent, on May 8, 1934, filed a 
notice of settlement. Hearing was had thereon on June 
6,1934, at which time the recomputations of the respondent 
under Rule 50 of the Board’s Rules of Practice were ac¬ 
quiesced in by the petitioner. Wherefore, it is 

Ordered and decided that the deficiencies due from the 
above-named petitioner for the years involved are as fol¬ 
lows : 


Docket No. 

Year. 

Deficiency. 

47200 ! 

1925 

$17,966.21 

50287 ! 

1926 

$29,704.54 

i 

1 

1927 

$8,708.75 
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i 

Enter. I 

i 

[Seal U. S. Board of Tax Appeals.] ! 


31 


(Signed) 

Entered Jun. 20, 19.34. 
EB :aa. 


EUGENE BLACK, 

Member. 


34 [Stamp:] United States Board of Tax Appeals. 
Filed Sep. 12, 1934. 

i 

In the United States Board of Tax Appeals. 

Docket Nos. 47200 and 50287. j 

i 

Federico Stallforth, Petitioner, 1 

vs. | 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Review of Decision of Board of Tax Ap¬ 
peals by Court of Appeals of the District of Columbia. 

\ 

It is hereby stipulated and agreed by and between the 
parties hereto, by their respective attorneys, thht the de¬ 
cision of the Board of Tax Appeals in the abovj* entitled 
cases may be reviewed by the Court of Appeals of the 
District of Columbia. | 

G. KIBBY MUNSON, 
Attorney for Petitioner. 
FRANK J. WIDEMAN. 

35 [Stamp:] United States Board of Tax Appeals. 

Filed Sep. 12, 1934. j 

In the United States Board of Tax Appeals. 

Docket Nos. 47200 and 50287. 

i 

Federico Stallforth, Petitioner, 

vs. | 

i 

Commissioner of Internal Revenue, Respondent. 

Petition for Revien : of Board of Tax Appeals' Decision, 

1 

Petitioner in these causes hereby presents his petition 
for a review by the Court of Appeals of the District of 









FEDERICO STALLFORTH VS. G. T. HELVERING. 


Columbia of the decision by the United States Board of 
Tax Appeals rendered in these causes on June 20, 1934, 
determining deficiencies in the petitioner’s Federal income 
taxes for the calendar years 1925, 1926 and 1927, in the 
respective amounts of $17,966.21, $29,704.54 and $8,708.75, 
and respectfully shows: 


I. 

The case in Docket Xo. 47200, which involves petitioner’s 
Federal income taxes for calendar rear 1925, and the case 
in Docket Xo. 50287, which involves petitioner’s Federal 
income taxes for calendar years 1926 and 1927, were con¬ 
solidated for hearing, and the United States Board of Tax 
Appeals rendered one consolidated decision in these causes. 

It has been agreed in writing between said peti- 
36 tioner and Commissioner of Internal Revenue pur¬ 
suant to Sec. 1002 (1>) of the Revenue Act of 1926, 
that the decision of the Board of Tax Appeals may be 
reviewed by the Circuit Court of Appeals of the District 
of Columbia. 


II. 

Xature of the Controversv. 

The controversy involves the proper determination of 
the petitioner’s liability for Federal income taxes for the 
calendar years 1925, 1926 and 1927. Summarized, the facts 
as found in the opinion of the Board of Tax Appeals reflect 
that petitioner was born in Mexico and moved permanently 
to the United States about 1912. He established his domi¬ 
cile in Xew York in 1913 and lived continuouslv with his 

% 

family within the United States until 1923. From that time 
on through the years 1925, 1926 and 1927 he crossed the 
ocean many times and spent in the aggregate more than six 
months of each of the years 1925, 1926 and 1927 in Europe. 
He maintained continuously during these three years busi¬ 
ness headquarters in his name at the Hotel Bristol in Ber¬ 
lin, wliere he had in connection with his business a clerical 
and ofiice force. His entire income during these three vears 
was earned for work performed while in Europe for Ameri¬ 
can business houses. The nature of his work was an exten¬ 
sion of American business abroad, and none of his income 
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was earned in tlie United States or came from sources 
other than these earnings abroad. During these 
years the petitioner never relinquished liisl domicile 
to the United States, and when abroad always intended to 
return to the United States. j 

In March, 1923, petitioner made a declaration of inten¬ 
tion for citizenship in the United States, stating therein 
that it was his *‘intention in good faith to become ;a citizen 
of the United States of America and to permanently reside 
therein.” Pie was admitted to citizenship in October, 192S. 

The amount of deficiency assessed against the taxpayer 
for each year in question is the difference betweeij the tax 
previously assessed and paid, and the total amouijt of tax 
calculated upon his entire net income earned for work per¬ 
formed by him without the United States. The Efoard of 
Tax Appeals rejected petitioner’s claim that at su<i*h times 
as he was without the United States he was a nonresident 
alien within the meaning of the Revenue Act of l<j)26, and 
sustained respondent’s contention that the taxpayer was a 
resident alien individual during the taxable years! and as 
such was liable to income tax upon his gross income for 
services performed in Europe. 


III. 


Assignment of Error. 


Petitioner avers that the Board of Tax Appeals e|rred to 
taxpayer’s prejudice as follows: | 

38 (1) In holding that the taxpayer was a resident 

alien while absent from the United States during the 
years 1925, 1926 and 1927 for periods aggregating more 
than six months of each of said years. 

(2) In holding that the taxpayer is liable to incoJne tax 

on his income all of which during the vears 1925, 19&6 and 
1927 was earned for work performed by him while in Eu- 
rope. I 

(3) In finding the above mentioned deficiencies fjpr the 

vears 1925, 1926 and 1927. j 

(Signed) CHARLTON OGBURN, j 

Counsel for Petitioner, 

120 Broadway , New York, Neiv York. 
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G. KIBBY MUNSON, 

MOULTRIE HITT, 

Of Counsel, 

420 Union Trust Bldg., Washington, D. C. 
District of Columbia, ss : 

Charlton Ogburn, being duly sworn, says that he is coun¬ 
sel for petitioner; and that the statements made are true to 
the best of his knowledge, information and belief. 

(Signed) CHARLTON OGBURN. 

Subscribed and sworn to before me this seventh day of 
September, 1934. 

(Signed) MARY G. KITE, 

[seal.] Notary Public. 

My commission expires: August 10, 1939. 

39 [Stamp:] United States Board of Tax Appeals. 

Filed Sep. 12, 1934. 

United States Board of Tax Appeals. 

, Docket Nos. 47200 and 50287. 

Federico Stallforth, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 
Notice of Filing Petition for Review. 

To the Hon. Robert H. Jackson, General Counsel, Bureau 
of Internal Revenue, Washington, D. C. : 

Please take notice that the petitioner, on the twelfth day 
of September, 1934, filed with the Clerk of the United States 
Board of Tax Appeals, at Washington, D. C., his petition 
for review by the Court of Appeals of the District of 
Columbia of the decision of the Board heretofore rendered 
in the above entitled consolidated causes. 

A copy of the petition for review and the assignments of 
error, as filed, is hereto attached and served upon you. 
Respectfullv yours, 

(Signed) ' ‘ CHARLTON OGBURN, 

Counsel for Petitioner, 

120 Broadway, New York, N. Y. 

Personal service of the foregoing notice, together with 
a copy of the petition for review and assignments of error 
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mentioned therein, is hereby acknowledged this twelfth day 
of September, 1934. ! 

ROBERT H. JACKSON, j 
Asst. General Counsel, 
Bureau of Infernal Revenue* 
Counsel for Respondent. 

40 [Stamp:] United States Board of Tax Appeals. 

Filed Sept. 28, 1934. j 

| 

In the United States Court of Appeals for the District of 

Columbia. j 

i 

Docket Nos. 47200 and 50287. j 


Federico Stallforth, Petitioner, j 

v. I 

Commissioner of Internal Revenue, Respondent. 

Prcccipe for the Record. j 

To the Clerk of the United States Board of Tax Appeals: 

Counsel for the petitioner request you to prepare,jeertifv 
and transmit to the Clerk of the United States Court of 
Appeals for the District of Columbia, at AVashingtojn, Dis¬ 
trict of Columbia, with reference to the petition for ireview 
in the above consolidated causes, a transcript ot‘ the (record 
in the above causes prepared and transmitted as required 
by law and bv tin* rules of said Court, and to include in 
said transcript of the record certified copies of the follow¬ 
ing documents: | 

I 

1. Docket entries of the proceedings before the Bdard in 

Dockets Nos. 47200 and 50287. j 

2. Pleadings before the Board— 

(a) Petitions, including annexed copies of deficiency let¬ 
ters, in Dockets Nos. 47200 and 50287. i 

(b) Answers in Dockets Nos. 47200 and 50287. j 

(c) Motions for leave to amend petitions, embddying 

amendments, in Dockets Nos. 47200 and 50287. j 

(d) Answers to amendments to petitions in Docket Nos. 

47200 and 50287. j 

3. Findings of fact, opinion and decision oft the 

Board. j 

41 4. Petition for review, together with proof of!serv¬ 

ice of notice of filing petition for review and of [serv¬ 
ice of copy of petition for review. 
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5. A stipulation for review by the United States Court 
of appeals for the District of Columbia. 

6. This praecipe. 

(S.) CHARLTON OGBURN, 
i (S.) G. KIBBY MUNSON, 

i Counsel for Petitioner. 


Service of a copy of the foregoing is hereby acknowl¬ 
edged this 28th dav of September, 1934. 

ROBERT H. JACKSON, 

Assistant General Counsel for the 
, Bureau of Internal Revenue, 

Attorney for Respondent. 


42 United States Board of Tax Appeals, Washington. 

Docket Nos. 47200 & 50287. 

Federico Stallforth, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 


Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 41, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal as above 
numbered and entitled. 

In testimony whereof, I hereunto set mv hand and aflix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 19th day of 
October, 1934. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, United States Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6345. 
Federico Stallforth, Petitioner, vs. Guy T. Helvering, Com¬ 
missioner of Internal Revenue. United States Court of 
Appeals for the District of Columbia. Filed Oct. 25, 1934. 
Henry W r . Hodges, Clerk. 


(5671-C) 
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IN THE 


United States Court of Appeals lor the 
District of Columbia 


No. 6345 


Federico Stallforth, Petitioner, \ 

\ 

vs. \ 

I 

Guy T. Helvering, Commissioner of Internal Revenue . 


BRIEF FOR PETITIONER 


Statement of the Case 

I 

i 

This is a petition for review (R. 31) of a decision of 
the United States Board of Tax Appeals entered June 
20, 1934 (R. 31), and is prosecuted pursuant to Sec¬ 
tion 1001 of the Revenue Act of 1926 (44 Stat. 10p) as 
amended by Section 603 of the Revenue Act of 1928 
(45 Stat. 873) and as amended by Section 1101(^) of 
the Revenue Act of 1932 (47 Stat. 286). In accordance 
with Section 1002 of the Revenue Act of 1926! (44 


2 


Stat. 110) as amended by Section 519(a) of the Rev¬ 
enue Act of 1934 (48 Stat. 760) the Petitioner and the 
Commissioner have stipulated that the decision of the 
Board may be reviewed by this Court (R. 31). 

The Commissioner proposed to assess against Peti¬ 
tioner additional income taxes aggregating $54,579.50 
(R. 8, R. 16) for the years 1925, 1926 and 1927. The 
Commissioner issued two separate deficiency notices, 
the first (R. 8) covering the taxable year 1925, from 
which an appeal to the Board was taken under its 
docket No. 47200 (R. 6) and the second (R. 14) cover¬ 
ing the years 1926, and 1927, from which an appeal was 
taken under its docket No. 50287 (R. 14). The two 
cases were consolidated for hearing, and the Board 
promulgated a single opinion and findings of fact (R. 
23) and entered but one decision (R. 30) covering all 
of the alleged deficiencies. 

The Assignment of Error (R. 33) raises but one 
issue, whether Petitioner was a non-resident alien 
while absent from the United States during the vears 
1925,1926 and 1927 for periods aggregating more than 
six months of each of said years. All of Petitioner's 
income during those years was compensation for ser¬ 
vices rendered in Europe and was, therefore, income 
from sources without the United States. 

The deficiencies involved herein arose principally 
trom the disallowance of deductions from gross income 
from claimed losses sustained by the Petitioner upon 
his investments. As was stated by counsel at the hear¬ 
ing before the Board, while Petitioner felt justified in 
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i 
! 

| 

claiming the losses reported in the years in question, it 
was extremely difficult, if not impossible, to produce 
the proof required to prove the prima facie correctness 
of the Commissioner’s position. There appeared, 
however, to be no necessity for proving these losses, 
which, if sustained, would have eliminated all claim 
for the assessment of additional taxes, for the reason 
that all of Petitioner’s income for the years 1925, 
1926 and 1927 was derived from services rendered 
without the United States and that it appeared at the 
time such income was earned he had no taxable gross 
income, being a non-resident alien under the terras of 
the Revenue Act of 1926. j 

I 

I 

Assignment of Errors 

The errors in the Board’s opinion and decision as¬ 
signed in the petition for review (R. 33) and h^re re¬ 
lied upon are as follows: 

1. The Board erred in holding that the Petitioner 
was a resident alien while absent from the United 
States during the years 1925, 1926, and 1927 for per¬ 
iods aggregating more than six months of ea|?h of 
said vears. 

\ 

I 

j 

2. The Board erred in holding that Petitioner is 
liable to the payment of income tax on his income, all 
of which during the years 1925, 1926, and 1927| was 
earned for work performed by him while in Europe. 
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The Statutes Involved 

Section 213 of the Revenue Act of 1926 (44 Stat. 23), 
so far as material provides: 

“For ^he purposes of this title, except as other¬ 
wise provided in Section 233- 

* • * • 


“(c) In the case of a nonresident alien indi¬ 
vidual, gross income means only the gross income 
from sources within the United States, determined 
under the provisions of section 217.” 

Section 217 of the Revenue Act of 1926 (44 Stat. 30), 
so far as material, provides: 








* 


“(c) The following items of gross income shall 
be treated as income from sources without the 
United States: 

• •***# 

“(3) Compensation for labor or personal serv¬ 
ices performed without the United States.” 

The Facts 

The Board’s Findings of Fact (R. 23-26) sufficiently 

set out the facts in this case and for convenience thev 

* 

are set out herein: 


The Petitioner was born in Parral, Mexico. He 
removed permanently to the United States about 1912. 
He established his domicile in New York in 1913 and 
brought to this country his family, consisting of his 
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wife, one infant daughter, and his sister-in-lajw, and 
reared and educated his daughters here (one daughter 
having been born in the United States). He lived 
continuously within the United States until 192& when 
he made a trip to Europe. He made another trip to 
Europe in 1924, when he acted as adviser to the Pawes 
Commission in Berlin, anl also in that year he traveled 
through England, France, Germany, and Austria. 
From that time on through the years 1925, 19*^6, and 
1927 he crossed the ocean 12 times. He spent |in the 
aggregate more than six months of each of the years 
1925, 1926, and 1927 in Europe. He maintained con¬ 
tinuously during these three years business head¬ 
quarters in his name at the Hotel Bristol in Berlin, 
where he had in connection with his business a clerical 
and office force. His entire income during these three 
years was earned for work performed while in Europe 
for American business houses. Of this income $lL6,500 
w’as paid him by three American companies jointly for 
his efforts to sell silver bullion for coinage to th@ gov¬ 
ernments of Germany, Austria, France, and England. 
The remainder of his income for these three yearfe was 
for work performed while in Europe for Harris, 
Forbes & Co., an underwriting and investment backing 
house of Xew York. This compensation was iji the 
form of commissions for initiating the negotiatipn of 
European bond issues later underwritten or purchased 
by Harris, Forbes & Co. The nature of the work in 
both eases was an extension of American business 
abroad. None of his income was earned in the United 
States or came from sources other than these earrings 
abroad. During these years the Petitioner never re¬ 
linquished his domicile in the United States, and when 
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The days not covered by the above periods represent 
days eii route from the United States to Europe or 
vice versa. 


Argument 

The Board in holding that Petitioner was a resident 
alien while absent from the United States during the 
taxable years in question was apparently influenced by 
the fact that Petitioner did under the terms of the 
Naturalization Statute reside in the United States 
during those years, for in the year 1928 he was ad¬ 
mitted to citizenship. A study of the Naturalization 
Statute and the decisions passing upon the meaning 
of the term 4 ‘ resided ” in that statute, when com¬ 
pared with the income tax provisions of the Revenue 
Acts and the decisions and interpretations of the terms 
“resident” and ‘‘non-resident ? ’ as used in those 

statutes demonstrates that the terms are differentlv 

•> 

used in the two Acts. As used in the Naturalization 
Statute residence means domicile, while as used in the 
Revenue Acts residence means physical presence. 

Residence in the Naturalization Statute. 

The naturalization statute requires that “No alien 
shall be admitted to become a citizen who has not for 
the continued term, of five years next preceding his ad¬ 
mission resided within the United States.” (R. S. Sec¬ 
tion 2170, Title 8, Section 361, U. S. 0.) That this lan¬ 
guage means domicile continuously for five years, and 
not continuous physical presence within the United 
States, lias been held over and over again by the courts. 






9 


And in cases where the alien, after establishing his 
domicile within the United States, has left this country 
on business for an American employer, returning to 
his unrelinquished domicile whenever the necessities of 
business permitted, he is eligible for naturalization, if 
otherwise qualified. j 

i 

1 

Such a case is that of United States v. Dick (D. C. 
N. D., N. Y.), 291 Fed. 420, wherein it appeairs that 
Dick, who was physically present in the United, States 
from 1906 to 1913, and in July, 1913, left in the employ 
of a subsidiary of the American Locomotive Company 
for South America, spending most of his time forking 
in that company’s offices in several South American 
cities and elsewhere abroad, was admitted to citizen¬ 
ship in 1922. It also appears that he returned to the 
United States as often as his business permitted and 
that he maintained his domicile in Schenectady,! N. Y. 
After pointing out that he did not return to the land of 
his nativity and never went outside the United States 
for any purpose other than to carry out the directions 
of his employer in the United States in the conduct of 
its business in foreign lands, the Court said: 

“To find against the respondent here, wlJo has 
continuously been a resident of Schenectad^, and 
was continuously physically present therein from 
1906 to 1913, during which time he completed two 
years’ work in Union College, a tribute to his su¬ 
perior intelligence, and who left the city and 
county only upon his employer’s business, return¬ 
ing to his home in Schenectady, N. Y., asj fre¬ 
quently as possible, would be to construe the stat¬ 
ute as substantially requiring continuous physical 


I 
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presence within the country, as well as continuous 
legal residence therein during the five-year period. 
The statute makes no such requirement.” 


It should be noted that Dick was physically out of 
the country most of the five-year period involved. 


So also In Re Reichenburg (D. C.), 23S Fed. 859, 
frequent European business trips for a United States 
company from April, 1908, to December, 1912, and a 
single trip extending from April, 1913, to June, 1915, 
the return being delayed from the Fall of 1914 on ac- 
count of the war, did not break a five years’ continuous 
domicile in this countrv. 


Similarly in United States v. Jorgenson (D. C.), 241 
Fed. 413, a domicile in New Jersey was not lost where 
the applicant, with his wife, remained in the Panama 
Canal Zone in American employment for a continuous 
period of over three years. 


Also in the case of In Be Bocktescliell , 208 Fed. 530, 
the applicant for citizenship spent most of the five year 
period preceding his admission—and he was admitted 
—on an American commercial vessel. 


The applicant in the case of In Be Kolpaclinikoff, 28 
F. (2d) 288, was in Manchuria continuously for several 
years for the Baldwin Locomotive Works, and such ab¬ 
sence was not held to break the continuity of his do- 

9 / 

micile within the meaning of the naturalization statute. 
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Again in United States v. Yatsevitch, 33 F. (2d) 342, 
a highly educated Russian exile, after establishing his 
domicile in this country and filing his declaration of 
intention of becoming a citizen, left for Lohdon to 
carry out a sale of certain property for an American 
corporation. While it was anticipated that jiis trip 
would be short, it dragged out for five years, during 
which time his wife and family were with him in Lon¬ 
don. It was proved that he at all times expected he 
would very soon be able to return to this country after 
concluding the sale for which he made the tijip, and 
the court held that this continuous five-year stay in 
London did not break his domicile in this country so 
as to invalidate his prior declaration of intention. In 
this case the entire period of his absence was nit with¬ 
in the five-year period prior to naturalization, [but the 
latter part of that five-year absence appears to have 
been included within the statutory period. 


i 

There can be no doubt therefore that where ^he ap¬ 
plicant, as in this case, had his domicile within the 
United States for fifteen or sixteen years pfior to 
naturalization, and a physical presence sufficient to 
afford him ample opportunity to ‘‘learn the principles 
and imbibe the spirit of our Government”, to become 
acquainted with our customs and learn our language, 
and to afford an opportunity for our citizens to ojbserve 
his qualifications for admission, the objects of the na¬ 
turalization statute with respect to residence for a 
continuous term of five years next preceding l^is ad¬ 
mission have been fully complied with. 


i 


i 


l 
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It is this Petitioner’s contention that the meaning 
of resident alien and nonresident alien as contained in 
the income tax provisions of the Revenue Act of 1926 
have an entirely different meaning from that of resi¬ 
dence in the naturalization statutes, and that he came 
within the meaning of nonresident alien in that statute 
although at the same time retaining his domicle in this 
country within the meaning of the naturalization 
statute. 


Residence in the Revenue Arts. 

The provision that a nonresident alien individual is 
subject to tax only on income from sources within the 
United States was first in the Revenue Act of 1913, 
and in Treasury Decision 2242, dated September 17, 
1915, found in 17 Treasury Decisions 241, the follow¬ 
ing definition of residence as applied to aliens was 
made : 


“ ‘Residence’, as used in subdivision 1 of para¬ 
graph A of the Act of October 3, 1913, and T. D. 
2109, is held to be- 

“ ‘That place where a man has his true, 
fixed, and permanent home and principal es¬ 
tablishment and to which, whenever he is ab¬ 
sent, he has the intention of returning, and 
indicates permanency of occupation as dis¬ 
tinct from lodging or boarding or temporary 
occupation.’ 

“For the purposes of the income tax act it is 
held that where, for business purposes or other¬ 
wise, an alien is permanently located in the United 
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States, lias there his principal business establish¬ 
ment, and is there permanently occupied !or em¬ 
ployed, even though his domicile may be 'Without 
the United States, he will be held to be within 
the definition of * every person residing in the 
United States, though not a citizen thereof * * V 
while aliens who are physically present in the 
United States but only temporarily resident or 
employed therein (as for a season or oth^r sim¬ 
ilarly definite term, and with the expectation or 
intention of leaving the United States upbn the 
termination of employment or accomplishment of 
the purpose which necessitated presence in the 
United States) are within the class of ‘persons 
residing elsewhere’ * * V’ 

I 

In other of the early office decisions found in Cumu¬ 
lative Bulletins 2 and 3 the definition of residence fol¬ 
lowed shows a growing tendency toward that of domi¬ 
cile, and apparently because of that tendency the 
Treasury Department in 1921 submitted to the Attor¬ 
ney General certain existing Articles of Regulations 
45, pursuant to the Revenue Act of 1918, and certain 
suggested amendments concerning taxation of non¬ 
resident aliens, requesting an opinion as to their 
validity. The existing Article 312, which was hj^ld to 
be valid, was as follows (32 Opinions Attorney Gen¬ 
eral 497): 


“Art. 312. Who is a nonresident alien indi¬ 
vidual —‘Nonresident alien individual’ meaijis an 
individual (a) whose residence is not withifi the 
United States and (b) who is not a citizen of the 
United States. Any alien living in the Ujnited 
States who is not a mere transient is a resident 
of the United States for purposes of the income 
tax. Whether he is a transient or not is 4^ter- 










14 


mined by his intentions with regard to his stay. 

If he lives in the United States and has no definite 

intention as to his stay, he is a resident. The best 

evidence I of his intention is afforded bv the con- 

•> 

duct, acts and declarations of the alien. The 
typical transient is one who stops for a short 
time in the course of a journey through the United 
States, sometimes performing labor, sometimes 
not, or one who enters the United States intending 
only to stop long enough to carry out some pur¬ 
pose, object or plan not involving an extended 
stay. A mere floating intention, indefinite as to 
time, to return to another country is not sufficient 
to constitute him a transient.” 

As proposed, Article 312 was as follows: 

“Art. 312. Who is a nonresident alien indi¬ 
vidual. —A nonresident alien individual is an alien 
who has not acquired residence in the United 
States; or, if he has acquired such residence, has 
thereafter abandoned the same. Residence means 
that place where a man has his true, fixed and 
permanent home and principal establishment, to 
which, whenever he is absent, he has the intention 
of returning. An alien's status on the last day 
of his taxable year or period determines his lia¬ 
bility to tax for the year or period as a resident 
or nonresident.” 


The Attorney General, after citing the definitions of 
“residence” and “domicile” as stated in The Venus , 
12 U. S. 253,: 278, 290; Brisenden v. Chamberlain, 53 
Fed. 307, 311; Pacific Mutual Life Insurance Co. of 
California v. Tompkins, 101 Fed. 539, 543, and Corel v. 
Chicago, Bock Island & Pacific Railway Co., 123 Fed. 
452, 454, said: 



I 

I 
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l 

i 

i 

“From these authorities I am convinced that 
it is not essential in order to constitute an alien 
a ‘resident alien,’ that he must be domiciled in 
the United States; it is enough if he abides here 
long enough to constitute himself somethirtg more 
than a mere transient or sojourner. Arjd, con¬ 
versely, an alien who is found within the united 
States can not be said to be a ‘nonresident alien,’ 
unless his stay or habitation is transient. He 
may abide in the United States for pleasurq, or for 
education, entertaining at all times an intention 
'to return to a foreign domicle, and yet be, for 
the time he remains here, if such stay is not 
transient, a resident.” 

i 

i 

i 

The Attorney General therefore concluded tl}at Ar¬ 
ticle 312 as proposed defining residence as domicile was 
invalid. 

I 

i 

I 

In the case of Brisenden v. Chamberlain, 53 Fed. 307, 
311 (above cited), the Court said: 

“The essential distinction between ‘residence’ 
and ‘domicile’ is this: The first involves the in¬ 
tent to leave when the purpose for which lie has 
taken up his abode ceases; the other has nd such 
intent, the abiding is animo manendi. On^ may 
seek a place for the purposes of pleasure, of busi¬ 
ness, or of health. If Ins intent be to remain, it 
becomes his domicile; if his intent be to leaive as 
soon as his purpose is accomplished, it is his resi¬ 
dence. Perhaps the most satisfactory definition is 
that one is a resident of a place from which lps de¬ 
parture is indefinite as to time, definite as td pur¬ 
pose; and for this purpose he has made the place 
liis temporary home.” 
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In the case of Chambers v. Prince, 75 Fed. 176, 177, 
which was followed in the case of Pacific Mutual Life 
Insurance Co. of California v. Tompkins, 101 Fed. 539, 
543, the Court said : 

“In this connection it is to be noted that there 
is not only an obvious but a wide distinction be¬ 
tween domicile and residence, which is recognized 
by all the authorities that I have examined. Dom¬ 
icile is a residence accompanied with proof, either 
positive or presumptive, of the intention of the 
party to remain at his place of abode for an un¬ 
limited time. It will be observed that domicile 
consists of two things, which must concur,—resi¬ 
dence and intention to remain. Gilman v. Gilman, 
52 Me. 165; Gravillon v. Richards , Ex’r, 13 La. 
293; Hairston v. Hairston, 27 Miss. 704; Hart v. 
Lindsey , 17 X. H. 235. A party may be a resident 
of a place, and yet not domiciled there, for, while 
he is resident there, still if he does not intend 
to make that his permanent place of abode, but 
has always the ‘animo revertendi, , there can be 
no doubt that the mere fact of his residing for the 
time being in a place does not establish a domicile 
at the place of residence. A man always retains 
his domicile if he leaves it ‘animo revert endi.' 
Long v . Ryan , 30 Grat. 718; Pilson v. Bushonq. 
29 Grat. 240.” 

In the case of Pilson v. Bushong, 29 Grat. 229, 240 
(cited in the 'above case of Chambers v. Prince ), the 
Court said: 


“Residence, with no present intention of re¬ 
moval, constitutes domicile. Mere change of place 
is not change of domicile. Mere absence from a 
fixed home, however long continued, cannot work 
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the change. There must be the animus to change 
the prior domicile for another. To constitute a 
new domicile, two things must concur: fir$t, resi¬ 
dence in the new locality; second, the intention to 
remain there. Until the new domicile is acquired, 
the old one remains; and whenever a change of 
domicile is alleged, the burden of proving it rests 
on the party alleging it. These principles ajre said 
to be axiomatic in the law on the subject. Mitchell 
v. U. S., 21 Wall. U. S. R. 350, 353; Story\s Con¬ 
flict of Laws (7th ed.) secs. 43, 44.” 

In Long v. Ryan, 30 Grat. 718, 720 (also citedj in the 
above case of Chambers v. Prince ), after quoting cer¬ 
tain definitions of “domicile” and “residence!”, the 
Court said: 

“Notwithstanding these definitions it pis ex¬ 
tremely difficult to say what is meant by the word 
residence as used in particular statutes, or to lay 
down any particular rules on the subject. All the 
authorities agree that each case must be decided 
on its own particular circumstances, and thalt gen¬ 
eral definitions are calculated to perplex and mis¬ 
lead. | 

I 

l 

“It is apparent that the word residency, like 
that of domicile, is often used to express different 
meanings, according to the subject mattef. In 
statutes relating to taxation, settlements, right of 
suffrage, and qualification for office, it may have a 
different construction from that which belongs to 
it in the statutes relating to attachments. In the 
latter actual residence is contemplated, as distin¬ 
guished from legal residence. The word is to be 
construed in its popular sense, according tp the 
definition already given, as the act of abidihg* or 
dwelling in a place for some continuance of time. 
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Crawford v. Wilson, 4 Barb. K. 504, 524; I sham v. 
Gibbons, 1 Bradf. R. 69, S4; Drake on Attachment, 
secs. 61-2.” 


The Court also said, on page 723, that “It is prob¬ 
able the defendant did consider Washington citv as his 
domicile, as his wife’s property was there; for he might 
have a domicile in Washington and still be a resident 
of Virginia.” 


In the case of Mitchell v. United States, 21 Wall. 350, 
353, 22 L. Ed. 584 (cited in the Attorney General’s 
Opinion above quoted), the Court said: 


“A domicil once acquired is presumed to con¬ 
tinue until it is shown to have been changed. 
Somerville v. Somerville , 5 Ves. 787; Harvard Coll, 
v. Gore, 5 Pick, 370; Whart. Conti. L. sec. 55. 
Where a change of domicil is alleged the burden 
of proving it rests upon the person making the 
allegation. Crookenden v. Fuller , 1 Swab. & Tr., 
441; Hodgson v. DeBeauchesne, 12 Moore P. C. 
288, 1858. To constitute the new domicil two 
things are indispensable: First, residence in the 
new locality; and, second, the intention to remain 
there. The change cannot be made except facto et 
anirno. Both are alike necessarv. Either without 
the other is insufficient. Mere absence from a 
fixed home, however long continued, cannot work 
the change. There must be the animus to change 
the prior domicil for another. Until the new one 
is acquired, the old one remains. Whart. Confl. 
L., sec. 55, and the authorities there cited. These 
principles are axiomatic in the law upon the sub¬ 
ject.” 
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In Pen field v. The Chesapeake, Ohio and Southwest¬ 
ern Bail road Company, 134 U. S. 351, 33 L. Ed. 940 
(cited in the Attorney General’s Opinion above quot¬ 
ed), in which the New York statute of limitations was 
involved, the Court said: j 

44 These cases show that, within the meajning of 
the Statutes regulating attachments agaihst the 
property of debtors, as well as those regulating 
arrests on civil process for debts, it was the actual 
residence of the defendant, and not his 
that determined the rights of the parties. 

“A like construction appears to have been 
given, or assumed, by the courts of New York in 
regard to similar words in that clause of itjs Stat¬ 
ute of Limitations which provides that if, after the 
cause of action shall have accrued, the defendant 
shall 4 depart from and reside out of the St^te, the 
time of his absence’ shall not be included in the 
period of limitation. The Supreme Court i of the 
State, discussing that provision, said: ‘llhe ex¬ 
pressions ‘and reside out of the State’ arid ‘the 
time of his absence’ have the same meaning; they 
are correlative expressions. So that while the de¬ 
fendant in this case resided out of, he was absent 
from, the State, and accordingly, until he again 
became a resident of the State, the suspension of 
the operation of the Statute continued.’ Bur¬ 
roughs v. Bloomer, 5 Denio, 532, 535. It was held 
in that case, as well as in two later and wefl con¬ 
sidered opinions, the one of the Superior Cdurt of 
the City of New York, delivered by Mr. Justice 
Duer, and the other of the court of appeals, de¬ 
livered by Judge Selden, that where a defendant, 
after the cause of action accrued against hijn, de¬ 
parted from and resided out of the State several 
times, returning to the State in the intervening 


qomicil, 
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periods, all the times of absence or nonresidence 
were to be added together and deducted from the 
term of limitation. Ford v. Babcock , 2 Sandf. 
518, 527, 531; Cole v. Jessup, 10 X. Y. 96, 104, 107. 
In each of those three cases it was not alleged or 
contended, and could not be inferred from any 
language in the pleadings, or in the opinion, that 
the defendant changed his domicil upon each de¬ 
parture and return. To the same effect is Satter- 
thwaite v. Abercrombie, 23 Blatchf. 308. And, in a 
very recent case, the court of appeals said: ‘The 
law gives a creditor six years’ continued presence 
of his debtor within the State after the cause of 
action has accrued. Engel v. Fischer, 102 X. Y. 
400, 404, 3 Cent. Rep. 303.” 

Story’s Conflict of Laws (Sth ed.), Section 44, says: 

“* * * However in manv cases actual residence 

% 

is not indispensable to retain a domicil after it 
is once acquired; but it is retained, animo solo, by 
the mere intention not to change it or to adopt an¬ 
other. If, therefore, a person leaves his home for 
temporary purposes, but with an intention to re¬ 
turn to it, this change of place is not in law a 
change of domicil. Thus, if a person should go 
on a voyage to sea, or to a foreign country, for 
health, or for pleasure, or for business of a tempo¬ 
rary nature, with an intention to return, such a 
transitory residence would not constitute a new 
domicil, or amount to an abandonment of the old 
one, for it is not the mere act of inhabitancy in a 
place which makes it the domicil, but it is the fact 
coupled with the intention of remaining there, 
animo manendi.” 


As a result of the Attorney General’s Opinion, the 
definitions of resident and nonresident alien contained 
in Regulations 45 were not changed so as to give the 
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word “residence’’ more the meaning of th^ word 
‘‘domicile’’ as it apparently was in Office Decisions 
498 and 468; and the following is the definition of non¬ 
resident alien individual as contained in Income Tax 
Regulations 69 under the Revenue Act of 192^: 

“Art. 311. Definition. A ‘nonresident alien 
individual’ means an individual— 


“(a) Whose residence is not within the United 
States; and j 

“(b) Who is not a citizen of the United States. 

“An alien actually present in the United States 
who is not a mere transient or sojourner is a resi¬ 
dent of the United States for purposes of |the in¬ 
come tax. Whether he is a transient or not is de¬ 
termined by his intentions with regard to the 
length and nature of his stay. A mere floating 
intention, indefinite as to time, to return to alnother 
country is not sufficient to constitute him a tran¬ 
sient. If he lives in the United States and iias no 
definite intention as to his stay, he is a rebident. 
One who comes to the United States for a definite 
purpose which in its nature may be promptly ac¬ 
complished is a transient; but if his purposb is of 

such a nature that an extended stav mav beineces- 

•• * 

sary for its accomplishment, and to that ebd the 
alien makes his home temporarily in the United 
States, he becomes a resident, though it niay be 
his intention at all times to return to his domicile 
abroad when the purpose for which he canjie has 
been consummated or abandoned.” 


Also pertinent is Article 314 of Regulations 69, 
which is as follows: 


i 


i 
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“Art., 314. Loss of residence by alien .—An 
alien who has acquired residence in the United 
States retains his status as a resident until he 
abandons the same and actually departs from the 
United States. An intention to change his resi¬ 
dence does not change his status as a resident alien 
to that of a nonresident alien. Thus an alien who 
has acquired a residence in the United States is 

taxable as a resident for the remainder of liis stay 

_ •/ 

m the United States . (The status of an alien on 
the last day of his taxable year or period deter¬ 
mines his liability to tax for such year or period 
as a resident or nonresident.) 

The lines in parentheses “The status of an alien on 
the last day of his taxable year or period determines 
his liability to tax for such year or period as a resident 
or nonresident” were eliminated in later regulations 
because of the holding of the Board of Tax Appeals in 
the case of John C. Lee et al v. Commissioner , 6 B. T. 
A. 1005, which was acquiesced in by the Commissioner, 
This decision in the John C. Lee case also overrules 0. 
785,1 C. B. 160, which states that “where a nonresident 
alien taxpayer becomes a citizen or resident of the 
U nited States during the taxable year he is taxable for 
the entire year upon income derived from all sources.” 

That residence is something different than domicile 
was also the holding of the United States Circuit Court 
of Appeals for the Second Circuit in Bowring v. 
Bowers , 24 F. (2d) 918, cert, denied 277 U. S. 60S, 
which involved the case of an alien who was apparently 
in the United States during the years 1917, 1918, 1919, 
1920, and 1921, but who claimed that England was his 
permanent home, and that he never had any intention 







of changing it. It was the taxpayer’s contention in 
that case that residence when applied to an alieh under 
the Act of 1921 meant domicile. The Court he|d that 
even though he may have retained a domicile in Eng¬ 
land he was at the same time a resident of the United 
States within the Revenue Acts. 

i 

i 

i 

In the case of Ingram v. Bowers , 47 Fed. (2d) 925, 
the District Court for the Southern District oi‘ New 
York held that in the years 1918,1919, and 1920 Unrico 
Caruso, who for many years prior to his death in 1921, 
spent about six months of the year in the United States 
singing at the Metropolitan Opera House in New York 
City and giving concerts at other cities, and who at 
the close of the operatic season, always returned to 
Italy, where he maintained a large estate, had hot be¬ 
come a resident of this countrv under the terms of the 

' 

tax law. In this case the taxpayer, Ancillary Admin¬ 
istratrix of the Estate of Enrico Caruso, deceased, 
contended that Caruso was a nonresident alien, {which 
fact was decided in favor of the plaintiff’s contention. 
The question was not raised on appeal to the Circuit 
Court of Appeals, Second Circuit, and in Ingram v. 
Bowers (C. C. A. 2d), 57 F. (2d) 65, the Court said: 

1 ‘ The case turns upon the moaning of the 
phrase, ‘gross income from sources withih the 
United States,’ as used in section 213 (c) of the 
Revenue Act of 1918 (40 Stat. 1066); for wfe as¬ 
sume arguendo that, as the judge found, Chruso 
was a non-resident alien.” 

i 

Of importance in arriving at a true definition of 
the term “nonresident alien individual” is the dqfini- 
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tion of the phrase “an individual citizen of the United 
States, a bona fide nonresident of the United States for 
more than six months during the taxable year,” which 
first became a part of the revenue statutes in the Rev¬ 
enue Act of 1926. The provision affecting such non¬ 
resident citizens is as follows: 

“Sec. 213. For the purposes of this title, ex¬ 
cept as otherwise provided in section 233— 

“(b) The term ‘gross income’ does not include 
the following items, which shall be exempt from 
taxation under this title: 

• ••••• 


“(14) In the case of an individual citizen of 
the United States, a bona fide nonresident of the 
United States for more than six months during 
the taxable year, amounts received from sources 
without the United States if such amounts con¬ 
stitute earned income as defined in section 209; 
but such individual shall not be allowed as a deduc¬ 
tion from his gross income any deductions prop¬ 
erly allocable to or chargeable against amounts ex¬ 
cluded from gross income under this paragraph.” 

It is to be noted that the provision with respect to 
nonresident citizens was made a part of the same sec¬ 
tion as the provision with respect to nonresident alien 
individuals. The term “nonresident alien individual” 
had, as already stated, long been a part of the Revenue 
Acts, and it is to be assumed that Congress was using 
the word “nonresident” in the same sense in each in- 
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stance. That this is so is to be inferred from yhat is 
said in S. M. 5446, C. B. V-l, page 49, where tjhe fol¬ 
lowing language appears: 

i 

“The terms ‘resident’ and ‘nonresident? when 
applied to aliens and foreign corporations in the 
various income tax Acts have not been interpreted 
as meaning ‘domiciled’ and ‘not domiciled’. The 
term ‘nonresident’ when applied to a bitizen 
should not be given a narrower interpretation 
than when applied to an alien, unless it Qlearly 
appears that as used it has a narrower meaning. 

“The avowed purpose of incorporating ^ection 
213 (b) 14 into the Act was to take one farther 
step toward increasing our foreign trade. This is 
accomplished by exempting from tax the darned 
income, as defined in section 209, from sources 
without the United States received by a citizen of 
the United States who is a bona fide nonresident 
of the United States for more than six months 
during the taxable year. In order for a citizen to 
derive any earned income from sources without the 
United States it is necessary for such citizen to 
perform personal services without the United 
States, since the place where the services ar^ per¬ 
formed is the source of the income. 

i 

i 

“The provision only exempts the earned in¬ 
come from sources without the United State^ pro¬ 
vided the citizen is a bona tide nonresident of the 
United States for more than six months dhring 
the taxable year. The citizen is not required to 
be a resident of any foreign country; he 
required to be nonresident of the United 
for more than six months. The domicile off the 
citizen has no bearing on the question.” 


is only 
Spates 




The above S. M. 5446 held members of the Diplomatic 
and Consular services and officers and men of the 
Army, Xavy and Marine Corps bona fide nonresidents 
when outside the United States. (Amended by 1932 
Act.) 

Further light upon the meaning of Section 213 (b) 
(14) is shed in I. T. 2293, C. B. V-2, page 33, wherein it 
is held that it is applicable to officers, enlisted men and 
civilian personnel of the Navy who are absent from the 
United States more than six months during the taxable 

vear. It is said there that: 

•* 


“The benefit of section 213 (b) 14 is not lim¬ 
ited to cases where there is a continuous absence 
from the United States of more than six months. 
If the periods of absence from the United States 
amount in the aggregate to more than six months 
during the taxable year the benefit of section 213 
(b) 14 may be claimed.” 

Again in G. C. M. 9848, C. B. X-2,178, 179, it is said: 

“In construing the phrase 4 a bona fide non¬ 
resident of the United States for more than six 
months during the taxable year,’ the Bureau has 
held that it applies to any American citizen who 
is actually outside the United States for more than 
six months during the taxable year. The absence 
need not be continuous, but may be made up of 
several trips where the periods of absence from 
the United States amount in the aggregate to more 
than six months during the taxable vear. It has 
also been held that the citizen is not required to 
be a resident of any foreign country, but is only 
required to be a nonresident of the United States 
for more than six months. It follows that it is 



immaterial whether the absence is caused by, or 
consists of, trips to one or several countries^ The 
fact that an employee of a domestic employer does 
or does not maintain an established home in the 
United States is also immaterial in determining 
whether he is a bona fide nonresident of the United 
States within the meaning of section 116 (a) of 
the Revenue Act of 1928. Furthermore, tli£ pur¬ 
pose of the trip or trips of the employee so long 
as he is on business for the employer has noj bear¬ 
ing upon the taxable status of the remuneration 
received while abroad. In this connection see 
generally L T. 2274 (C. B. V-l, 50); I. Tl 2286 
(C. B. V-l, 52); S. M. 5446 (C. B. V-l, 49); and 
I. T. 2293 (C. B. V-2, 33).” | 

I. T. 2286 (C. B. V-l, 52) to which attention was 
called above, says, among other things: 

I 

I 

“For the purpose of determining whether 
earned income is from sources within or without 
the United States, the place where the services 
are performed and not where the compensation is 
paid is the controlling factor.” 

In G. C. M. 10759, C. B. XI-2, 99, wherein the method 
of computing the taxes of a taxpayer who was a cftizen 
of the United States for the first part of the yeah and 
a nonresident alien for the balance, was passed hpon, 
it is said: 

“In General Counsel’s Memorandum 9064, 
supra, this office reached the conclusion that the 
change in status from that of a citizen to that of a 
nonresident alien, or vice versa, appears to be! gov¬ 
erned by the same rule as that applicable to a 
change in status from that of a resident alien to 
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The right of husband and wife domiciled in certain 
States to file separate returns, reporting one-half of 
the income, which simultaneously with its receipt be¬ 
comes community property, was based upon certain 
United States Supreme Court decisions, including Poe 
v. Seaborn , 282 U. S. 101, and Hopkins v. Bacon , 282 
U. S. 122, etc. It was not a question of interpreting 
any language used in the Revenue Act but simply of 
determining actual title to the income. A wife domi¬ 
ciled in certain States simultaneously with the receipt 
of income took title to one-half thereof under com¬ 
munity property laws. The question therefore in the 
Lee Rosenberg case was whether they were domiciled 
in the State of Texas or the State of New York, and 
a careful reading of that decision clearly shows that 
the question of domicile, in a way analogous to the 
meaning of residence in the naturalization statutes 
and in the estate tax provisions of the revenue statutes, 
was involved, and not the meaning of residence as 
used in the income tax provisions of the revenue laws. 

Nor is the case of Cook v. Tait, 265 U. S. 47, 68 L. 
ed. 895, in point. That case was decided in 1924, be¬ 
fore there was any provision in the Revenue Act elim¬ 
inating from gross income the earned income abroad 
of citizens who are bona fide residents of the United 
States for more than six months during the taxable 
year. The plaintiff in error claimed that as he was 
permanently resident and domiciled in Mexico, and the 
income in question having been derived from property 
situated in the City of Mexico, the imposition of an 
income tax upon such income by the United States was 
unconstitutional. No other question was involved, and 
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the Court held that the Government has power to im¬ 
pose a tax upon an American citizen regardless [of his 
residence or the situs of the property from which his 
income is derived. The Court rejected the contention 
that a citizen's property without the limits of the 
United States derives no benefit from the United (States 
and said that 


“The contention, it was said, came froin the 
confusion of thought in ‘mistaking the scope and 
extent of the sovereign power of the United States 
as a nation, and its relations to its citizens and 
their relation to it.’ And that power, in itsjscope 
and extent, it was decided, is based on tlnf pre¬ 
sumption that government, by its very nature, 
benefits the citizen and his property wherever 
found, * 


• >> 


It is true, as the Court said, that the American cit¬ 
izen is benefited by his American citizenship, where- 
ever he may be, and that this Government extends a 
certain amount of protection over him and his (prop¬ 
erty wherever they may be. Yet in spite of the bene¬ 
fits which an American abroad derives from his citizen¬ 
ship, this Government has seen fit, in order to promote 
the foreign trade of this country, to grant certain priv¬ 
ileges by way of the exemption from taxation up4n in¬ 
come derived by a citizen of this country, a bond fide 
nonresident for six months or more in any taxable 
year, upon such of his income as he earns abroach 


But the alien leaving our shores must look to the 
country of which he is a citizen for his protection. Not 
only is that so, but the alien who leaves our shores. 
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regardless of whether he has established a domicile in 
this country, has a wife and family and all of his prop¬ 
erty within the confines of this country, and regardless 
of the fact that he may have declared his intention to 

become an American citizen, and even filed his peti¬ 
tion for such citizenship, makes himself liable to the 
provisions of the Immigration Act once he steps foot 
outside our boundaries and seeks to return. 

Thus the domiciled alien who makes a short visit 
abroad could not return if he contracted tuberculosis 
on such visit, or even if he may have had tuberculosis 
at the time he left this country. (Section 136 , Title 8, 
U. S. C.) Or on such temporary visit abroad he may 
have been so seriously injured as greatly to impair his 
future earning capacity, and he could be excluded as a 
person likely to become a public charge. (Section 136 , 
Title 8, U. S . C.) 

It is also true that a departure and return to the 
United States regardless of the purpose or the length 
of the stay starts the statute of limitations with respect 
to deportation for various reasons running over again. 
Examples of these are to be found in numerous decis¬ 
ions. 

In United States v. Magie, 47 F. (2d) 768, an alien 
working as a sailor on an American vessel on the 
Great Lakes remained with his boat in a Canadian 
port for three days during the loading of grain. He 
went ashore for a couple of hours and returned to an 
American port with his vessel. He was arrested and 
the Court permitted his deportation on the ground 
that a number of imprisonments for drunkenness, etc., 





33 


sufficiently established a likelihood at the time of his 

* j 

reentry that he would become a public charge. 

i 

j 

Similarly in United States ex ret. Fanutti v. Flynn, 
17 F. (2d) 432, an alien who had entered this country 
in 1920 without inspection before the quota act was 
passed by Congress, had later declared his intention 
to become a citizen and had petitioned for citizenship, 
made a visit to Canada for three days. Upon his re¬ 
turn he was excluded from reentry as he had ho un¬ 
expired consular immigration visa. j 

Another case is that of Ex Parte Ta-tsuo Saiki (D. 
C. W. D. Washington, 1930), 49 F. (2d) 469, involving 
two Japs who after deserting ship had remained \n this 
country a sufficient time to save them from deportation. 
They sailed as passengers on an American ship from 
Seattle to Alaska, but en route the ship stopped at 
Ladysmith, British Columbia, for ten hours. Although 
the two Japs did not leave the ship, they were artested 
after their arrival in Alaska on the contention that 
they had left this country by virtue of the fact that 
they were within Canadian waters for a few hours 
and that there had been a reentry sufficient to permit 
their deportation. The Court, relying on the c^se of 
United States ex rel. Clausen v. Day, 279 U. S. 3^8, 73 
L. ed. 758, upheld the view that their vessel having 
taken them into Canadian waters, although involun¬ 
tarily, had caused a departure from the United States 
and a reentry upon their arrival at the Alaskan ports. 

I 

In United States ex rel. Mediclx v. Burmaster, 24 F. 
(2d) 57, an alien who had been in the United States 


I 

i 

I 
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since 1913, and engaged in the taxicab business, trans¬ 
ported some school teachers over into Canada and back 
on the same day. Such absence and reentry was held 
to make him subject to deportation for a crime which 
he had committed and for which he had been punished 
within five vear of his reentrv. 

%> v 

Another case was that of United States ex rel. 

Koivcdenski v. Flynn, 17 F. (2d) 524, in which it was 

held that an alien by crossing the Niagara River for a 

few hours on a picnic reentered the United States 

within the meaning of the immigration laws so as to 

provide for deportation for an offense committed 

within five vears after such reentrv. 

% * 

See also United States ex rel. Ueberall v. Williams, 
187 Fed. 470, and Ex Parte Saadi (D. C.), 23 F. (2d) 
3:34, affirmed (C. C. A. 1928), 26 F. (2d) 458. 

Thus we see that the alien who leaves our shores 
not only must look entirely to his own government for 
protection while without this country, but no matter 
how long he has made the United States his home, and 
no matter what family, friendship and business ties he 
may have in this country, must prove his right to re¬ 
admission under all of the provisions of the immigra¬ 
tion law, and those provisions may have been made 
stricter during his absence. 

Furthermore in accordance with the decision of the 
Supreme Court in United States v. Ju Toy, 198 U. S. 
253, 49 L. ed. 1040, and Ng Fung Ho v. White, 259 U. S. 
276, 66 L. ed. 93S, an alien, even though his domicile 







may be in this country, presenting himself for rejentry, 
has no right of appeal to our courts, under th^ Con¬ 
stitution, from any adverse finding of fact respecting 
his right of reentry made by the Department of Labor. 

| 

The Petitioner in this case is asking only th?it his 
rights under the Revenue Act of 192G be accorded him, 
and in view of all the circumstances it is propel* that 
he do so. If his naturalization had been effected in 1924, 
there is no doubt but that he would have been a bona 
fide nonresident citizen for more than six montjhs in 
each of the three years involved and entitled to omit his 
income earned abroad from gross income. This would 
have been true regardless of whether or not he main¬ 
tained his domicile in the United States during the 
time he was without the country. The mere fact! that 
the maintenance of his domicile within the Ujnited 
States during the years 1925, 1926 and 1927 made it 
possible for him to be naturalized in the year 1928 
under a full compliance with the requirements of the 
naturalization statutes, can have no effect upon g de¬ 
termination of -whether he wras a resident or a non¬ 
resident alien within the terms of the Revenue Apt of 
1926. I 

i 

As stated by Hon. Thomas F. Woodlock, formerly a 
member of the Interstate Commerce Commission, in 
a recent signed article in the Wall Street Journal of 
February 6,1934, confusion has arisen from the failure 
to recognize the nature of a tax law as contrasted with 
other law’s: He said: 

l 

I 

“A tax law’, as all lawyers w T ell know 7 , is all 
‘letter’ and no ‘spirit’. It is in fact almost as 
‘spiritless’ as the multiplication table. It is}, as 
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the courts have said, ‘well settled’ that taxing 
statutes are to be ‘strictly construed’ as to their 
terms, and doubts are to be resolved in favor of 
the taxpayer. The latter is entitled—and expect¬ 
ed—to resort to any or all methods open to him 
under the terms of the law to minimize his tax 
liability. The courts have recognized this in plain 
terms, j Our own Government actually furnishes 
advice to our citizens on how to minimize their 
assessments under foreign tax laws, and foreign 
governments act reciprocally for their people sub¬ 
ject to our laws. It is a clear principle that ‘it is 
neither immoral nor unethical to minimize the 
burden of taxation.’ (‘Federal Income Taxation,’ 
Klein, p. 748.) 

“Plain common sense supports this principle, 
and it is a flat perversion of morals to hold a tax- 
payer ‘morally’ liable to more taxation than the 
terms of the law—strictly construed with ail 
doubts resolved in his favor—actually impose on 
him. It ought to be unnecessary to repeat so 
commonplace a truth.” 


Our contention therefore is that Petitioner’s income 
for the years 1925, 1926 and 1927, which was earned 
by him while living abroad for services performed 
abroad for an American investment house, is under its 
own statutes and rulings and interpretations thereof 
by the courts not taxable by the United States Gov¬ 
ernment. Certainly if he were a citizen during the 
years 1925, 1926 and 1927 such income would not be 
taxable under the Revenue Act of 1926. If a citizen, 
employed by an American business house abroad, is 
actually out of the United States one day more than 
six months in the aggregate out of the year, his income 
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earned out of the United States is non-taxable^ and 
certainly an alien should be held to no stricteij rule 
than a citizen. It would be a strange anomaly if he 
were. ! 


An alien owes less of an obligation to pay taxes than 
does a citizen, and a government has more right to levy 
a tax on a citizen having his abode abroad than on an 
alien having his abode abroad. A construction-^even 
a strict construction—of the statutory exemption of 
citizens abroad should not be favorable to sucji an 
anomalv. 

CONCLUSION. j 

WHEREFORE, it is submitted that the decision of 
the Board should be reversed and the case remajided 
with the directions to it to recompute the deficiencies 
by exempting all income of Petitioner earned by the 
performance of personal services without the Uriited 
States during the years 1925, 1926, and 1927. j 

j 

Respectfully submitted, 

G. Kibby Munson, 

i 

Charlton Ogburn, 
Moultrie Hitt, j 

Counsel for Petitioner. 


January 3,1935. 
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In the United States Court of Appeals 
for the District of Columbia 


October Term, 1934 


No. 6345 

Federico Stallforth, petitioner 


v. 


Guy T. Helykring, Commissioner of Internal 

Revenue, respondent 


OX PETIT I OX POP PE VIEW OF DECISION OF THE UNITED 
STATES IiOA PI) OF TAX APPEALS 


BRIEF FOR RESPONDENT 


OPINION BELOW 


The only previous opinion in this case is that of 

the United States Board of Tax Appeals (R|. 23- 
30) which is reported in 30 B. T. A. 546. 


JURISDICTION 


rears 

*17,- 


Tliis appeal involves income taxes for the \ 
1925, 1926, and 1927, in respective amounts of 
966.21, $29,704.54, and $8,708.75, and is taken by 
stipulation of the parties (R. 31) from a judgment 


of the United States Board of Tax Appeal^ 

(i) 


en- 




tered on June 20, 1924 (R. 30-31). The ease is 
brought to this Court by petition for review filed 
September 12, 1934 (R. 31-34), pursuant to Sec¬ 
tions 1001-1003 of the Revenue Act of 1926, c. 27. 

44 Stat. 9, as amended bv Section 1101 of the Reve- 

• 

line Act of 1932, c. 209, 47 Stat. 169. 

QUESTION PRESENTED 

The sole question presented by the petitioner’s 
assignment of errors (R. 33) is whether the peti¬ 
tioner, who was domiciled in the United States, 
but was absent from the United States for periods 
aggregating more than six months of each of the 
vears of 1925, 1926, and 1927. is to be taxed as a 

t 7 7 

resident alien within the meaning of the Revenue 
Act of 1926. 

STATUTES AND REGULATIONS INVOLVED 

The statutes and regulations involved will be 
found in the Appendix, infra, pp. 20-26. 

STATEMENT 

The petitioner filed income tax returns for the 
vears 1925, 1926, and 1927. stating thereon that he 
was a resident of the United States (R. 25). The 
deficiencies! in tax originallv determined bv the re- 
spondent arose principally from the disallowance 
of deductions from gross income claimed by the 
petitioner as losses alleged to have been sustained 
by him during the years involved (R. 9-10; 17-19). 
The petitions originally tiled with the Board of 
Tax Appeals placed in issue only the correctness 









of tlie respondent’s adjustment to the petitioner's 
income. By amendments to his petitions! tiled 
shortly prior to the hearing before the Board (R. 
12—Id; 20-22) the petitioner placed in issije the 
question whether, for income-tax purposes, he 
should be treated as a nonresident alien witlijn the 
meaning of the Revenue Act of 1926. At the hear- 
ing before the Board of Tax Appeals counsel for 
the petitioner stated that it was impossible or im¬ 
practicable t<> attempt to prove the claimed deduc¬ 
tions which had been disallowed by the respondent 
and the sole defense before the Board was tlnit the 
petitioner, because of temporary absences froijn the 
United States aggregating more than six months 
during each of the vears involved, should havelbeen 
taxed as a nonresident alien (R. 26). The Board, 
on the evidence before it, held that the petitioner 
was a resident of the United States within the 
meaning of the statute during the vears involved 
(R. 29) and entered judgment for the amount of 
the deficiencies here in controversy (R. 30). 

The facts which were found by the Board of'Tax 

* 

Appeals (R. 23-26) are not in controversy. They 
are set out in full in petitioner’s brief pp. j4-8. 
Briefly the facts are that the petitioner, a najtive 
of Mexico, removed permanently to the Unlited 
States about 1912. establishing his domicile in iKew 
York in 1913, where he brought his family, consist¬ 
ing of his wife, an infant daughter, and his sister- 
in-law. There he reared and educated his daujgli- 
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ters, one daughter having been born in the United 

States (R. 23). The petitioner lived continuously 

within the United States until 1923 when he made 

a trip to Europe. In 1924 lie made another trip 

to Europe as adviser to the Dawes Commission, 

Berlin. During that vear he traveled through 

England. France, Germany, and Austria. From 

that time on, through the vears 1925. 1926. and 

^ • 

1927, he crossed the ocean twelve times, spending 
an aggregate of more than six months each of the 
years 1925. 1926, and 1927 in Europe. During 
these vears he continuously maintained business 
headquarters at the Hotel Bristol in Berlin. Peti¬ 
tioner's entire income for the vears 1925. 1926, and 

* 

1927 was earned for work performed while in 
Europe for American business concerns (R. 
23-24). 


During the years 1925. 1926. and 1927 petitioner 
did not relinquish his domicile in the United States, 
and during the periods of his absence his family 
lived most of the time in Xew York City (R. 24). 
In 1923 the petitioner made a declaration of inten¬ 
tion to become a citizen of the United States and 
was admitted to citizenship in October 1928. In 
his application for naturalization, filed in 1928, the 
petitioner stated, among other things, that he had 
been phvsicallv continuously within the United 
State's since his arrival in 1912 with the exception 
of the periods mentioned above, and since 1920 he 
had maintained as a home a twentv-five acre estate 



with a sixteen-room house at "Woodstock, New 
York, which lie purchased in 1927. Until this es¬ 
tate was purchased in 1927 petitioner had also 
maintained an apartment in New York Citv. Dur- 
ing all of his periods of absence from the Ignited 
States he maintained both his estate at Woodstock 
and his apartment in New York City as places of 
residence and homes for his two children. |4fter 
purchasing the estate at Woodstock lie no linger 
maintained the apartment in New York City (R. 


SUMMARY OF ARGUMENT 

During his absences abroad petitioner di(^ not 
establish a new abode for residence purposes.j He 
did not abandon his residence in New York anjl has 

i 

not shown that he had any intention to do so. j The 

j 

facts of record can support no other conclusion 
than that petitioner intended to and did remiun a 
resident of New York for all lawful purposes, j He 
did not acquire the status of a nonresident for fed¬ 
eral income tax purposes. j 

Petitioner argues that certain rulings of the re¬ 
spondent applying the term “bona fide nonresi¬ 
dent" citizen of the United States, under Section 


‘V- 


213 (b) (14) of the Revenue Act of 192b. are pei 
suasive in determining the status of a nonresident 
alien under Section 213 (c) of that Act. This ar¬ 
gument is without merit. The purpose of these 
two provisions is entirely different, the difference 
in purpose perhaps justifying the extreme liiber- 
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clearly beypnd the Federal taxing power by defin¬ 
ing gross income of nonresident aliens so as to in¬ 
clude only income from sources within the United 
States. From a study of the several Acts it is clear 
that Congress intended to lew the income tax gen- 
(‘rally to the full extent of its fiscal jurisdiction and 
in considering the question whether an individual is 
a resident <>r a nonresident within the meaning of 
the Revenue Acts this object must be kept in mind. 

The facts not being in controversy, the petition¬ 
er's appeal presents for determination only the 
question whether during the years involved he was 
a resident of the United States within the meaning 

V 7 

of the income tax statute. The terms “resident’’ 
and “residence" are elastic, flexible terms, with no 
fixed meaning applicable in all cast's, but with a 
great variety of meanings and significations. The 
meaning <>f either must be determined in each in¬ 
stance in the sense in which it is used, and is to be 
controlled by reference to the object and intent of 
the statute in which it occurs. In re Garneau, 127 
Fed. 677. 679 (C. C. A. 7th): WiUinyham v. Swift 
<£’ Co., 165 Fed. 223, 224 (Ga.) : In re Deans, 208 
Fed. 1018, 1019 (Ark.); Pareher v. Reese, 202 Ill. 
App. 509, 513; Williams v. Commonwealth, 116 Ya. 
272, 277. 

llouvier’s Dictionary defines “resident” as: 

Ope who has his residence in a place. One 
is a resident of a place from which his de¬ 
parture is indefinite as to time, definite as 
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to purpose; and for this purpose liej lias 
made the place his temporary home. 

i 

The term “resident in law, is defined iij the 
Century Dictionary as “one who has a residence 
in the legal sense", and “residence", in law, is de¬ 
fined as: 

l 

(a) The place where a man's habitation 
is fixed without any present intentio^i of 
removing it therefrom: domicile. 

(/>) An established abode, lixed for a 
considerable time, whether with or witjiout 
a present intention of ultimate removal! A 
man cannot fix an intentionally temporary 
domicile, for the intention that it lie tem¬ 
porary makes it no domicile, though j the 

abode mav be sufficient! v fixed to make It in 
*• . * 

law a residence in this sense. A man jiiav 

have two residences, but onlv one can be his 

* 

domicile. The bankruptcv law uses ! the 
term residence s])ecifically, as contradis¬ 
tinguished from domicile, so as to free cases 
under it from the difficult and embarrassing 
presumptions and circumstances upon 
which the distinctions between domicile 
and residence rests. Residence is a fact 
easily ascertained, domicile a question diffi¬ 
cult of proof. It is true that the two terms 
are often used as svnonvinous, but in law 
tliev have distinct meanings. 

Residence- is to be taken in its jural sense, 
so that a transient absence does not inter¬ 
rupt it. ! 

See, also, Briscndcn v. Chamberlain, 53 Fed. 307 
(S. C.): Reckling v. M’Kinstry, 185 Fed. 842 
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ality of the respondent's ruling’s under the former 
section. In the absence of the stated purpose of 
Section 21o (b) (14) some of the respondent's rul¬ 
ings under that section would be questionable. 
These rulings have none of the force or effect of 
Treasury regulations or Treasury decisions, do not 
commit the Treasury Department to any interpre¬ 
tation of the law, and in any event are not appli¬ 
cable to aliens. 

Cases cited by the petitioner to show the effect 
under the iimmigration laws of departure from 
this country, however casual or temporary, are 
not controlling of the question here. While such 
casual departure may subject the alien to the re¬ 
entry provisions of the immigration laws, or pos- 
* 

sible deportation later, the departure does not of 
itself operate as an abandonment of residence. 
The alien unfortunate enough to incur such seri- 

i 

ous consequences as a result of such a casual de¬ 
parture would not become a nonresident within the 
meaning of the income-tax laws until forced 
either bv deportation or denial of reentry to aban- 
don his residence in this country. 

ARGUMENT 


The only question for determination is whether 
the Board of Tax Appeals properly held, on the 
facts found, that the petitioner was liable to in¬ 
come tax as a resident alien for the vears 1925, 




1926, and 1927 within the intendment of Section 
210 (a) of the Revenue Act of 1926. See Regu¬ 
lations 69, Articles 3 and 11. Petitioner contends 
that he is taxable as a nonresident alien antj that 
his income for the years involved is bv Section 
217 of that Act exempt from the levy. j 
The income tax, comprising both the normal and 
surtaxes, is imposed in the first instance upojn the 
net income of every individual, without distinction 
as to his status as citizen or alien, residence orj non¬ 
residence, or the source of his income as witliip the 
United States or without the United States. Prior 
to the Revenue Act of 1918 all of the income tak acts 

i 

consisted in form at least of two levies, the first 
levy being upon income received from all sources by 
citizens (both resident and nonresident) and by res¬ 
ident aliens, and the second levy being upon income 
paid or accrued to nonresident aliens from soiirces 
within the United States. 1 In the Revenue Apt of 
1918 Congress adopted a form, since adhered to in 
all subsequent Acts, of levying a single tax ppon 
the net income of all individuals, and then in sub¬ 
sequent sections of exempting such income as was 


1 For example, see Section 110 of tlie Act of 1804, c. il73, 
13 Stat. *2*23. and Section 13 of the Act of March 2. 1)867, 
c. 10t>. 14 Stat. 471. amending the 1804 Act; Section 2|T of 
the Act of 1804. c. 340. 28 Stat. 509; Section A (1) of j the 
Revenue Act of 1913, c. 10, 38 Stat. 100; Section I 1(a), 
Title I. Part I of tlie Revenue Act of 1910, c. 403, 39 8»tat. 
750. See. also. Bow-ring v. Bowers, 24 F. (2d) 918 (C. Q A. 
2d). ' | 

118085—35-U I 
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clearly beyond the Federal taxing power by defin¬ 
ing gross income of nonresident aliens so as to in- 
chule only income from sources within the United 
States. From a study of the several Acts it is clear 
that Congress intended to lew the income tax gen- 
(‘rally to the full extent of its fiscal jurisdiction and 
in considering the question whether an individual is 
a resident or a nonresident within the meaning of 
1 he Revenue Acts this object must be kept in mind. 

The facts not being in controversy, the petition¬ 
er's appeal presents for determination only the 
question whether during the years involved he was 
a resident of the United States within the meaning 
of the income tax statute. The terms “resident*’ 
and “residence" are elastic, flexible terms, with no 
fixed meaning applicable in all cases, but with a 
great variety of meanings and significations. The 
meaning of either must be determined in each in¬ 
stance in the sense in which it is used, and is to be 
controlled by reference to the object and intent of 
the statute in which it occurs. In re Garneau, 127 
Fed. 677, 679 (C. C. A. 7th): Willinyham v. Swift 
<(• Co., Kk) Fed. 223, 224 (Ga.) ; In re Deans, 208 
Fed. 1018, 1019 (Ark.); Parcher v. Reese, 202 Ill. 
App. 509, 513; Williams v. Common wealth, 116 Va. 


272, 277. 


Bouvier's Dictionary defines “resident” as: 


One who has his residence in a place. One 
is a, resident of a place from which his de¬ 
parture is indefinite as to time, definite as 
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to purpose; and for this purpose he has 
made the place his temporary home, i 

The term “resident”, in law, is defined pi the 
Century Dictionary as “one who has a residence 

I 

in the legal sense", and “residence", in law, is de¬ 
fined as : 

(<() The place where a man's habitation 
is fixed without any present intention of 
removing it therefrom; domicile. 

( b ) An established abode, fixed for a 
considerable time, whether with or without 

7 i 

a present intention of ultimate removal. A 
man cannot fix an intentionally temporary 
domicile, for the intention that it he [tem¬ 
porary makes it no domicile, though the 
abode mav be sufficiently fixed to make I it in 
law a residence in this sense. A man may 

have two residences, hut onlv one can ble his 

%/ 

domicile. The bankruptcy law uses the 
term residence specifically, as contradis¬ 
tinguished from domicile, so as to free (|ases 
under it from the difficult and embarrassing 
presumptions and circumstances hpon 
which the distinctions between domicile 

i 

and residence rests. Residence is a jfact 
easily ascertained, domicile a question diffi¬ 
cult of proof. It is true that the two terms 
are often used as synonymous, but in Haw 

• m * i 

thev have distinct meanings. 

Residence is to he taken in its jural sepse, 
so that a transient absence does not inter¬ 
rupt it. 

See, also, Brisendcn v. Chamberlain, 53 Fed. 307 
(S. C.); Redding v. M’Kinstry, 185 Fed. 842 
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(S. C.); Petition of McLauchlan, 1 F. (2d) 5 

(C. C. A. 1st); Newman v. United States ex rel. 

Frizzell, 43 App. I). C. 53. 

In the Newman ease, supra, tills Court gave a 

very lucid distinction between residence and donii- 
%/ 


cile. After defining ‘‘domicile" the Court con¬ 


tinued (p. 64) : 


Residence, as distinguished from domicil, 
legal or constructive residence, implies a 
place of abode. Residence “imports not 
only personal presence in a place, but an 
attachment to it by those acts or habits 
which express the closest connection between 
a person and a place, as by usually sitting 
or lying there." Re Collins , 64 How. Pr. 
63. It also “imports a personal presence; 
whereas one may have a domicil in a place 
from which he is absent most of the time." 


The Chinese 'Tax Cases , 14 Fed. 338. “Lit¬ 
erally, a resident is one who sits, abides, in¬ 


habits, or dwells in a certain place." Col- 

linson v. Teal, 4 Sawv. 241, Fed. Cas. Xo. 

* • 


3020. Or a resident is “one dwelling or 
having his abode in any place: an inhabi¬ 
tant, one that resides in a place." Roose¬ 
velt v. Kellogg, 20 Johns. 208. 


A mere casual or temporary absence on business 
or pleasure does not render one a nonresident if 
there is no intention to change his residence, even 
if he has no house of usual abode in the state. 
Crawford v. Wilson, 4 Barb. (X. Y.) 504; Fitz¬ 
gerald v. McMurran, 57 Minn. 312. In Wi Uing- 




ham v. Swift <C- Co., supra, the questiojti was 
whether Colladay, one of the defendants, formerly 
a resident of Kansas City, Missouri, had become a 

i 

resident of Georgia so as to defeat the defendants’ 

removal of the ease to the Federal court, ijie had 

been awav from his residence in Missouri 'under 
*' 

circumstances quite similar to those in the instant 
case. The court held that he had not became a 
resident of Georgia. In Briscndcn v. Chamber¬ 
lain, supra, where Chamberlain had been qbsent 
from his residence in New York under circum¬ 
stances quite similar to the instant case, the court, 
after considering questions of residence and domi¬ 
cile, stated (]). 311) : 

Apply these to the facts of this easel. Mr. 
Chamberlain has a home in the state oi^ New 
York, in which he and his family reside. His 
voting precinct is in that state. He conies 
into South Carolina at intervals more ojr less 
irregular, puts up at an hotel, makes the ex¬ 
amination into the conduct of the railway 
company which he desires, and gives suc)h in¬ 
structions and directions as he sees fit. He 
then returns to New York. He does this at 
frequent intervals during the year. Hie al¬ 
ways stops at an hotel. He has no jixed 
abode, and has not around him in this .^tate 
the semblance of a home. Ilis business is 
that of a practicing lawyer. His office is in 

New York citv. The office and dutiels as 

%/ 

receiver are aside of his regular employ¬ 
ment, necessarily temporary in character, 











i 


and subject to terminate at the will of the 
court. I am of the opinion that he is not 
in anv sense a resident of this district. 

The term “resident" is neither used in the pro¬ 
vision of the statute imposing a tax on individuals, 
nor is it defined either in the Act or the Regula- 
tions. As used in the Regulations (Articles 3, 11, 

311, 312) the term resident, for purposes of the in¬ 
come tax, clearly means something more than mere 
temporary physical presence {Ingram v. Bowers,4H 
F. (2d) 925 (X. V.). affirmed. 57 F. (2d) (15 (C. C. 
A. 2d)), yet something loss than domicile. Bow- 
rtng v. Bowers, 24 F. (2d) 918 (C. C. A. 2d), certi¬ 
orari denied. 277 l\ S. 608. Residence in its usual 
concept, as shown bv the above citations, is elearlv 
sufficient to bring the resident within the fiscal ju¬ 
risdiction of Congress. The respondent's Regula¬ 
tions under all the Revenue Acts since 1912 have 
so ruled, and the repeated reenactment of the stat¬ 
utory provisions in the light of those Regulations 
is convincing of the intent of Congress. See Bow- 
ring v. Bowers, supra, and cases cited: Massachu¬ 
setts Mat. Life Ins. ('o . v. Baited Staff's, 56 F. (2d) 
897. 901 (C. Cls.). 

The respondent has in his Regulations (Article 

312, Regulations 45, amended bv T. 1). 3155. 4 Cum- 
ulative Bulletin 219: Article 311 of Regulations 

o 

62, 65 and 69) defined a nonresident alien but this 
definition is not particularly applicable to the peti¬ 
tioner. These articles were intended to define 










13 


those aliens in the United States whose status was 

doubtful and who were claiming the benefit of 

■ 

lower tax rates applicable to residents on iijcome 
earned in the United States. The petitioner was 
admittedly taxable as a resident within the ljiean- 
ing of the several Revenue Acts until his departure 

i 

for Europe for the first time in 1923. The ques¬ 
tion more specifically, then, is whether, under the 
facts, petitioner has succeeded in showing that he 
became a nonresident. The provision of the jReg- 
ulations particularly applicable is Article 314, 
which roads: 

Aht. 314. Loss of residence btj alien .—An 
alien who has acquired residence in| the 
United States retains his status as a Iresi- 

i 

dent until he abandons ihe same and actu¬ 
ally departs from the United States. An 
intention to change his residence does not 
change his status as a resident alien to that 
of a nonresident alien. Thus an alien who 
has acquired a residence in the United States 
is taxable as a resident for the remainder of 

his stav in the United States. The status 
•/ 

of an alien on the last day of his taxable year 
or period determines his liability to tax for 
such year or period as a resident or lion- 
resident. j 

Not only has petitioner failed to sustain the pur- 
den of showing that he became a nonresident,j but 
all of the facts lead unmistakably to the conclusion 
that during his absences he continued to be a resi¬ 
dent in the sense of the income tax statutes. 
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Petitioner suggests (Br. 8-12) that the Board 
was influenced in its decision largely bv the fact 
that the petitioner was during the years involved 
a resident of the United States within the meaning 
of the naturalization laws. While that fact was 
undoubtedly considered, it is not the basis of the 
Board's decision, nor does the Board intimate that 
the requirement of residence is similar under the 
two statutes (R. 27-28). The Board states that 
the petitioner's domicile in the United States dur¬ 
ing the years is admitted, but that his residence in 
the United States during the periods of his ab¬ 
sence is not admitted (R. 27). In addition to the 
fact of domicile, the Board had other evidence di¬ 
rectly tending to establish the petitioner's status 
as a resident. He was admittedly a resident prior 
to the year 1924. Until he purchased the estate at 
Woodstock in 1927 the petitioner had for many 
vears maintained two residences in the State of 
New York. After purchasing the estate at Wood- 
stock he continued to maintain and occupy the lat¬ 
ter as his residence. During his absences the other 


members of his household continued for the most 
part to occupy these residences. There is nothing 
in the record to show that the petitioner departed 
from the United States with any intention to aban- 
don his New York residence, but on the contrary 
the evidence clearly indicates that his departure 
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was for temporary periods only and lie had j every 
intention of continuing* his New York resilience. 
He has not attempted to show that he established 
any other residence while away. He niainljained 
business headquarters in Berlin, but duriiig his 

i 

several business trips he merely stopped at hotels 
as occasion demanded. True, it is not necessary 
that he establish another residence in order [to be¬ 
come a nonresident. Also he may have more than 

i 

one residenee (Petition of McLauchlan, 1 F.l (2d) 
5 (C. C. A. 1st) ; Newman v. United States ex ret. 
Frizzell , 4‘> App. D. C. 53), but so long as he main¬ 
tains his principal residence in New York, lie Would 
be a resident within the meaning of the income-tax 

^ I 

statutes. 

As further indicating his intention, the |peti¬ 
tioner stated in his i ncome tax returns for 1925, 
1926, and 1927 that he was a resident of the United 
States (R. 25). In his original petitions before 
the Board of Tax Appeals in these cases thejpeti- 
tioner did not assert his status as a nonresident, 
and it was not until about two weeks befor< 
hearing, after several prior continuances had 
granted (R. 1-2), that the petitioner, by amei 
his petition, placed in issue this question. 

On the basis of these facts the Board found! that 
the petitioner was not a nonresident alien diiring 
the years 1925, .1926, and 1927 within the meajning 
of the income tax statute. Clearly the Board’s 
conclusion is not only that the petitioner was diomi- 


i the 
been 
ding 
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oiled in tlie United States but that he was also a 
resident subject to the fiscal jurisdiction of Con¬ 
gress (R. 27-28). 

Ill 

The petitioner has not offered to prove an aban¬ 
donment or an intention to abandon his New York 
residence. Ilis case is based largely upon the arg¬ 
ument that as an alien he should be accorded the 
same treatment under the general provisions of 
the Revenue Act of 1926 that an American citizen 
is accorded under Section 212 (b) (14) of that Act 
and the respondent's rulings under that section. 
Section 212 (b) (14) provides that the gross in¬ 
come of an individual citizen of the United States 
who is “a bona fide nonresident of the United 
States for more than six months during the taxa¬ 
ble vear" does not include income earned from 
sources without the United States. Tin 4 provision 
was adopted for the purpose of encouraging our 
citizens to engage in foreign trade. II. Rep. No. 1. 
69th Cong., 1st Sess.. p. 7; S. Rep. No. 52, 69tli 
Cong.. 1st Sess., pp. 20-21; H. Rep. No. 356, 69th 
Cong., 1st Sess., p. 2, 33; S. M. 5446, Y-l Cumula¬ 
tive Bulletin 49. In furtherance of that purpose 
the respondent has ruled that the benefit provided 
by Section 213 (b) (14) can be enjoyed by any citi¬ 
zen who is out of the United States an aggregate of* 
more than! six months during the year whether in 
one period or several periods. See petitioner's 
brief, pp. 25-29 and rulings cited. 








Ill passing upon this argument the Board Sound 
it was unnecessary to consider the correctness of 
the respondent's ruling under Section 21)j> (b) 
(14), because both that section and the resjpond- 

i 

ent’s rulings are inapplicable. The purpojse of 

i 

Congress to encourage citizens to engage in foreign 
trade may justify the extreme liberality of thy rul¬ 
ings cited by petitioner (Br. 25-29), but they) have 
none of the force or effect of Treasury Regulations 
or Treasury Decisions, and do not commit tlile De- 
partment to any interpretation of the law. [ II el- 
verinfj v. .V. Y. Trust Co., 292 U. S. 455, 468. | 
Petitioner’s reference to cases involving tljie re- 

i 

entry of aliens (Br. 31-34) who departed froin the 
United State's for only a few hours can have ijo ap¬ 
plication to this case. The criterion of the tax lia¬ 
bility of an alien upon his income from all sources 
is his residence in this country. The fact of! resi- 
deuce is controlling, and in the cases cited bvlpeti- 

‘ i 

tioner those' aliens who had departed fronji the 
United States for only a few hours, with no ijnten- 
tion of giving np their residence in this country, 
could ne>t be saiel to have become nonresidents 
within the meaning of the income tax statutes 
merely because of their temporary departure. 

Petitioner cites cases (Br. 34-35) to show th|at an 
alien denied reentry by the Department of Ijiabor 
has no right of appeal to our courts. It shoujld be 
noted, however, that insofar as tax matters! are 
concerned an alien, whether a resident or notj and 
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presumably one who is denied reentry, has the 
same rights to have his tax liability determined bv 
tlie Board of Tax Appeals and this Court that is 
accorded an American citizen. Revenue Act of 
1926, Sections 274, 1002. He has the same right 
to appear in person or by agent or counsel before 
the Treasury Department in matters relating to the 
adjustment of his tax liability. He may sue in the 
Court of Claims (Judicial Code, Section 155, 
U. S. C., Title 28. Section 201), provided the coun¬ 
try of his nationality accords to American citizens 
a reciprocal privilege, or in the Federal District 
Courts under the same conditions under which an 
American citizen can sue. 

Petitioner's contention is a maze of contradic¬ 
tions. For the purpose of acquiring citizenship 
he swore in his application for citizenship in 1928 
that he had continuously paid taxes as a resident 
(R. 25): for the purpose of escaping the income 
tax he is a nonresident, although he maintained 
two places of residence in New York City (R. 25) ; 
and finally, although he was an alien during the 
years involved, by amended petitions filed with the 
Board of Tax Appeals (R. 12, 20) he now seeks a 
privilege accorded only to citizens. 

Under all of the circumstances we submit that 


the petitioner has not shown himself to be a non¬ 
resident alien and entitled to the exemption pro¬ 
vided in Section 217 of the Revenue Act of 1926. 
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I 

i 

i 

i 

CONCLUSION 

i 

The Board's decision is correct and should be 
affirmed. ! 

Respectfully submitted. j 

Frank J. WTdf.max, 
Assistant Attorney General. 

J. Louis Monarch, 

F. E. Youxgmax, ! 

Special Assistant* to the Attorney General. 
March 1935. I 








APPENDIX 


Revenue Act of 1926. e. 27. 44 Star. 9. 109, 110: 

Sec. 210. (a) In lieu of the tax imposed 
by section 210 of the Revenue Act of 1924 
there shall be levied, collected, and paid for 
each taxable year upon the net income of 
every individual (except as provided in 
subdivision (b) of this section) a normal 
tax of 5 per centum of the amount of the 
net income in excess of the credits pro¬ 
vided in section 216. except that in the 
case of a citizen or resident of the United 
States the rate upon the first £4.000 of such 
excess amount shall be 1U per centum, and 
upon the next £4.000 of such excess amount 
shall be 3 per centum: * * * (U. S. 
C. App.. Title 2< : . Section 951). 

Sec. 211. (a) In lieu of the tax imposed 
by section 211 of the Revenue Act of 1924, 
but in addition to the normal tax imposed 
by section 210 of this Act. there shall be 
levied, collected, and paid for each taxable 
year upon the net income of every individ¬ 
ual a surtax as follows: * * * (U. S. 
O. App., Title 26. Section 952). 

Sec. 213. (b) (14) In the case of an in¬ 
dividual citizen of the United States, a bona 
tide! nonresident of the United States for 
more than six months during the taxable 
year, amounts received from sources with¬ 
out the United States if such amounts con¬ 
stitute earned income as defined in section 
209 ;i but such individual shall not be allowed 

( 20 ) 



gross 


en m- 


as a deduction from his gross inconie any 
deductions properly allocable to or charge¬ 
able against amounts excluded from 
income under this paragraph. 

(c) In the case of a nonresident alii 
dividual, gross income means onlv gross in- 
come from sources within the United States, 
determined under the provisions of section 
217 (U. S. C. App., Title 26, Section 95-J-). 

Sec. 214. (a) In computing net iiiicome 
there shall he allowed as deductions: 


* 


* 


* 


* 


i* 


(b) In the case of a nonresident alien in¬ 
dividual, the deductions allowed in subdivi¬ 
sion (a), except those allowed in paragraphs 
(5), (6). and (10), shall be allowed oply if 
and to the extent that they are connected 
with income from sources within the United 
States: and the proper apportionment and 
allocation of the deductions with respect to 
sources of income within and without the 
United States shall be determined asi pro¬ 
vided in section 217 under rules and regula¬ 
tions prescribed by the Commissioner [with 
the approval of the Secretary. In the| case 
of a citizen entitled to the benefits of sejction 
262 the deductions shall be the samel and 
shall be determined in the same manner as 
in the case of a nonresident alien individual 
(U. S. C. App., Title 26, Section 955). 

Sec. 216 . For the purpose of the normal 
tax onlv there shall be allowed the following 


c 


* 


* 




* 


* 


! 

(e) In the case of a nonresident alieh in¬ 
dividual <>r of a citizen entitled to the bene- 
fits of section 262, the personal exemption 
shall be only $1,500, The credit provided 
in subdivision (d) shall not be allowed ii|i the 
case of a nonresident alien individual! un- 



less lie is a resident of a contiguous coun¬ 
try, nor in the case of a citizen entitled to 
the benefits of section 262 (IT. S. G. App., 
Title 26, Section 957). 

Skc. 217. (c) The following items of gross 
income shall lie treated as income from 
sources without the United States: 


(3) Compensation for labor or personal 
services performed without the United 
States; * * * (U. S. C. App., Title 26, 
Section 958). 

Treasury Regulations 69. promulgated under the 
venue Act of 1926. provide in part as follows: 

Art. 3. Persons liable to tax . — In general, 
citizens of the United States, wherever resi¬ 
dent are liable to the tax and it makes no 

difference that tliev mav own no assets 

• * 

within the United States and mav receive 
no income from sources within the United 
States. Everv resident alien individual is 
liable to the tax. even though his income is 
wholly from sources outside the United 
States. Everv nonresident alien individual 
is liable to the tax on his income from 
sources within the United States. (See 
sections 213 (e) and 217 and articles 92, 93, 
and 317-331.) Estates and trusts are also 
subject to the tax. (See section 219 and 
articles 341-347.) 

Art. 11 . Sari ax. — In addition to the nor¬ 
mal tax imposed by section 210 (see arti¬ 
cles 1-4) a surtax is imposed at the rates 
specified in section 211 (see also articles 12 
and 13) upon the net income of every indi¬ 
vidual. resident or nonresident. In deter¬ 
mining the taxable net income, for the pur¬ 
pose of the surtax, the credits provided by 
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section 216 in the case of the normal tix are 
not applicable. The tax under section 208 
in the case of a capital net gain is iii lieu 
of the normal tax and the surtax. (See ar¬ 
ticles 1651-1654.) ! 

Art. 311. Definition .—A “nonresident 
alien individual" means an individual]— 

(e) Whose residence is not withiji the 
United States: and 

(b) Who is not a citizen of the Uinited 
States. I 

An alien actually present in the United 
States who is not a mere transient dr so¬ 
journer is a resident of the United States 
for purposes of the income tax. Whether he 
is a transient or not is determined by lps in¬ 
tentions with regard to the length and na- 
ture of his stay. A mere floating intention, 
indefinite as to time, to return to another 
country is not sufficient to constitute him a 

V . • .1 

transient. If he lives in the United States 
and has no definite intention as to his fetay, 
he is a resident. One who comes to| the 
United States for a definite purpose which 
in its nature may be promptly accomplished 
is a transient; but if his purpose is of such 
a nature that an extended stav may be neces- 
sary for its accomplishment, and to that end 
the alien makes him home temporarily h\ the 
United States, lie becomes a resident, thdjugh 
it may be his intention at all times to| re¬ 
turn to his domicile abroad when the pur¬ 
pose for which he came has been consum¬ 
mated or abandoned. A foreign corpora¬ 
tion is one which is not domestic. (See Arti¬ 
cle 1509.) As to when a citizen or domestic 
corporation is entitled to the benefits of (sec¬ 
tion 262, see articles 1135-1137. For jthe 
treatment of foreign life insurance compa¬ 
nies, see section 245 (c) and article 687. ] 







Art. 312. Alien seamen■, when to he re¬ 
garded as residents .—In order to determine 
whether an alien seaman is a resident within 
the meaning of the income tax law, it is nec- 
essary to decide whether the presumption of 
nonresidence is overcome bv facts showing 
that he has established a residence in the 
territorial United States, which consists of 
the States, the District of Columbia, and the 
Territories of Hawaii and Alaska, and ex¬ 
cludes other places. Residence may be es¬ 
tablished on a vessel regularlv engaged in 
coastwise trade, but the mere fact that a 
sailor makes his home on a vessel living the 
United States flag and engaged in foreign 
trade is not sufficient to establish residence 
in the United States, even though the vessel, 
while carrying on foreign trade, touches at 
American ports. An alien seaman may ac¬ 
quire an actual residence in the territorial 
United States within the rules laid down in 
article 313, although the nature of his call¬ 
ing requires him to be absent for a long 
period from the place where his residence is 
established. An alien seaman may acquire 
such a residence at a sailors' boarding house 
or hotel, but such a claim should be carefully 
scrutinized in order to make sure that such 
residence is bona tide. The tiling of Form 
1078 or taking out first citizenship papers is 
proof of residence in the United States from 
the time the form is filed or the papers taken 
out, unless rebutted by other evidence show¬ 
ing an intention to be a transient. The fact 
that a head tax has been paid on behalf of 
an alien seaman entering the United States 
is no evidence that he has acquired resi¬ 
dence, because the head tax is payable unless 
the alien who is entering the country is 
merelv in transit through the countrv. As 
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to when the wages of alien seamen aile sub¬ 
ject to tax, see article 93. j 

Art. 313. Proof of residence of alien .— 

The following rules of evidence shall govern 
in determining whether or not anj alien 
within the United States has acquired resi¬ 
dence therein within the meaning of tlije Act. 

An alien, by reason of his alienage, i$ pre¬ 
sumed to he a nonresident alien. Suclji pre¬ 
sumption may be overcome— ! 

(1) In the case of an alien who presents 
himself for determination of tax liability 
prior to departure for his native country, by 
(e) j>roof that the alien, at least six mpnths 
prior to the date he so presents himself, has \ / 
filed a declaration of his intention to bejeome { 

a citizen of the United States under the nat¬ 
uralization laws, (5) proof that the Mien, 
at least six months prior to the date fie so 
presents himself, has filed Form 1078 dr its 
equivalent, or (c) proof of acts and state¬ 
ments of the alien showing a definite inten¬ 
tion to acquire residence in the United Spates 
or showing that his stay in the United States 
has been of such an extended nature is to r - 
constitute him a resident; j 

(2) In other cases by (a) proof tliaf the 

alien has filed a declaration of his intention 
to become a citizen of the United Stated un¬ 
der the naturalization laws, (b) proof (that 
the alien has filed Form 1078 or its equiva¬ 
lent. or (c) proof of acts and statements of 
an alien showing a definite intention to ac- 
quire residence in the United States or show¬ 
ing that his stav in the United States'has 
been of such an extended nature as to con¬ 
stitute him a resident. ! 

In any case in which an alien seeksf to 
overcome the presumption of nonresidence 
under (1) (c) or (2) (c) above, if the 'offi- 
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cer who examines the alien is in doubt as to 
the facts, such officer may, to assist him in 
determining the facts, require an affidavit 
or affidavits setting forth the facts relied 
upon, executed by some credible person or 
persons, other than the alien and members 
of his family, who have known the alien at 
least six months prior to the date of execu¬ 
tion of the affidavit or affidavits. 


Art. 314. Loss of residence by alien .—An 
alien who has acquired residence in the 
United States retains his status as a resi¬ 
dent until he abandons the same and ac¬ 
tually departs from the United States. An 
intention to change his residence does not 
change his status as a resident alien to that 
of a nonresident alien. Thus an alien who 
has acquired a residence in the United 
States is taxable as a resident for the re¬ 
mainder of his stav in the United States. 


%> 

The status of an alien on the last day of his 
taxable year or period determines his lia¬ 
bility to tax for such year or period as a 
resident or nonresident. 
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